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Vol. II. B Firſt, 


LEX PRETORIA. 


Fi 2 of Specific Performances of 
Agreements. 


At he common law every Ccove- 
nant and agreement was but perſo- 
nal, where there was no proper con- 
veyanceto transfer the Right of the 
thing itſelf, and being only a perſo- 
nal covenant, when it was broken, 
the - covenantee could only recover 
damages. Thus, if 'a man cove- 
nanted to ſettle his lands upon mar- 
riage, or to convey them for valua- 
ble conſideration, the covenantee 
could only recover damages at law 
for the breach of ſach covenant, 
but had no remedy there for the 
ſettlement of the thing itſelf. This 
was thought incompetent, becauſe 
the party who had entered into the 
covenant, was obliged in conſcience 


not only to make compenſation for 


the Breach where he could not per- 
form, but alſo actually to perform 
where it was in his Power ſo to — 


ſ 


LEX PRETORIA. 


and therefore the Court of Equity | 
deals with the corrupt conſci- 
ence of the party where he refuſes | 
to perform what is in his Power. 
And ſince a Court of Equity where 
a man bargains to do a thing, in 
conſcience and juſtice looks upon it 
as a thing already done and per- 
formed, therefore their decree is 
not only in perſonam but in rem, 
and binds the right of the thing it- 
ſelf: ſo that all perſons coming in 
pendente lite, or after a decree, are 
bound by it, and if it were not fo 
the remedy of a Court of Equity 
would go but little further than that 
of a Court of Law, for that is in per- 
ſonam : therefore to make the re- 
medy adequate to the miſchief, the 
Court of Equity does that which 
the man in honeſty and conſcience 
ought to do; that is, ſettles the eſ- 
_ itſelf in purſuance of the cove- 
If a man is divorced from 
his wiſh for adultery and marries 
another, and enters into an agree- 
B 2 ment 
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LEX PRATORIA: 


ment upon ſuch marriage, a Court 
of => one ſpecifically per- 
form it, becauſe it is a marriage 
according to the chriſtian Law.; 


and therefore ſuch agreements as 
are made upon ſuch marriage ought 
to be eſtabliſhed in foro conſcientiæ. 


For tho ſuch a marriage be a nullity 
by the Common Law, upon politi- 
cal reaſons, leaſt marriages ſhould be 
diſſolved by frequent adulteries, yet 
ſincæ they are not againſt the law of 
God, ſuch agreements upon ſuch 
marriages are not contrary to natu- 
ral juſtice, nor mula im ſe, and there- 
fore they ought to be eſtabliſhed in 


a Court of Conſcience; and there is 


a meritorious  caufe in this . agree- 
ment, firice the woman gives up her 
perſon to the man, and likewiſe her 
Fortune. Doctor Butler's Caſe in 
games pre deere a EE 


It an nm: be made before 
marriage by way of articles, and at- 


terwards be formally draun up be- 


"TT 4E fore 


LEX PRATORIA.. 5s 
fore marriage by way of ſettlement, 
and any thing in the original agree 
ment be omitted, it is preſumed 
prima facie to be weaved, unleſs it 
can be proved to be leſt out or omit- 
ted by fraud or miſtake; but if ar- 
ticles be made before marriage, and 
the marriage takes effect, and after- 
wards a ſettlement be nde and any 
thing be omitted there, it cannot be 
preſ umed to be waved, becauſe that v. Free: 
cannot be after marriage. Read and C. C. — * 
Read 445 5. in the Green Book. 


8 man by his WY owns: 
to have made a compleat agree- 
ment, tho' ſuch agreement be not 
in writing, yet the Court of Equity 
will carry it on toan execution. For 
the ſtatute of Frauds and Perjuries 1 — 
was deſigned to hinder fraudulent * 
and ſurreptitious agreements, and 
not to vacate bargains that were 
fairly and honeſtly made. For in theſe 
the you's: bound in a Court of 
Conſoenoe not to take advantage of 


LH 


35 the 
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LEX PRATORIA. - 


the want of any ſolemnities, whe- 


ther impoſed by common or ſtatute 
law. But if the defendant. inſiſts in 
his anſwer either that the bargain 


Was fraudulent or not compleat, but 


meerly a communication in order for 
the terms to be further ſettled, there 
he may plead the ſtatute, and it ſhall 
be allowed. For in the firſt cafe 
where he acknowledges the bargain 


to be compleat and not fraudulent, 


he ought to wave the benefit of the 


"ſtatute, for no honeſt man ſhould in- 


ſiſt on the want of ſolemnities where 
he has made a fair bargain. . But 


where he inſiſts either that the bar- 
gain is not made or, fraudulently 
made, there he may inſiſt on the 
ſtatute. For where the plaintiff in 
equity does not take the ſecurity in 


the legal ſolemnities of contracting, 


for the plaintiff can prove my 
"i - 


he is at the mercy of the defendant's 
Oath. Only there. is this difference, 
that if the defendant. denies the bar- 
gain then the plea. muſt be allowed, 


LEX PRATORIA: 
but a written bargain, and that ap- 
pears by his bill he cannot do; but 
if the defendant allows the bargain 


to be compleat but fraudulent, 
there the benefit of the plea is o be 
reſerved to the hearing, becauſe the 
fraud is ſtill ub judice and in iſſue; 
but if he allowed the bargain to be 
compleat and do not inſiſt on any 
fraud, then there can be no danger 
of perjury, becauſe he himſelf in his 
anſwer had owned the agreement 
and had taken away any neceſlity of 


proving it. In ol 63 LATER 45 = 


. 


11 an — be by put ad Seagood 


not ſigned by tlie parties, or ſome Neil. ug 


body lawfully authorized by them, : 


if ſuch agreement be not confeſſed, 
as is faid in the anſwer, ir Ain 
be carried into erdetict, but if it 
be confeſſed to have been carried ititb 


ſuch execution be a b the 
other, he that accepts it muſt per- 


form 


CS 
387. 


execution by one of the parties, and 


= them, for when there is a 


LEX PRATORIA. 


form his part. As if A ſells his 
eſtate-to B by parol for 190 if | 

A. accepts the 20091. or any. con- 
fiderable part of it, he muſt convey 
his eſtate to B, for otherwike it is 
2 fraud to accept the money of 
B and not to conveytit. And it could 
never be the intent of the ſtatute, 
(which was to hinder bargains from 
being ſworn upon men that they 
never made) that men ſhould. take 
advantage of not gompleating bar- 
gains Which they had made, and 
- Which\ was actually performed o to 


ance the evidence of the bargain 


eee eee 
but upon the fact performed, of 
Which they haye reaped, the adyan- 
© tage: : and it is perfectly unconſcion- 
able. that: the. gh Who has receiy- 
& the advantage af the verbal con- 
wt ſhould be admitted to ſay ſuch 
was ngyer made; for the law: 

muſt be conſtrued according to n. 
rc S9uury; ; and not to a 4 

u 


pa 
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LEX-PRATORIA. 


fraud, and the perſon that receives 
money and does not convey, is plain- 


1 of à fraud, and therefore 
8 permitted to infiſt that 


he did not ſign, 3 he has received 
the benefit he could have had by 
ſuch ſigning, for that were to con- 
ſtrue the ſtatute againſt frauds, ſo as 
to protect fraud and not ſuppreſs it. 


2 Chancery Caſes 135. Leaks, and 
Maurice. | 


2 ſells ER to B. for oy 
and A. draws 2 note of the agree- 
ment in writing, Which B. 857 
A. does not. A. brings his bill a- 


gainſt B. to compel. . to a ſpeci- 5 


fic execution of... this agreement, 
and i it was decreed, for A. his draw- 
ing up a note, of the ag eme 
his own hand, and procuring 
ſign it on bis part, that the ſign- 
ing of B. is not only a ſigning for 
himſelf, but as authorized by A. to 
cloſe the agreement. yr if B. 
had come into a Court of Equity 
VoL. II. C 2 
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Hatton 
and Gray. 


LEX PRATORIA 
againſt A. the court would have de- 
creed the agreement againſt A. and 
therefore vice verſa. 2 Chancery 
Cafes. 8. 164. But here it is tobe 
noted that the Plaintiff, that exhi- 
bited his bill upon the foot of per- 
forming the bargain on his part, 
ought to ſhew that he has performed 


all that is to be done on his part, 


or is ready to do it, for where any 
part (which he ſhould have per- 
formed) is become impoſlible to be 
performed at the time of exhibiting 
his bill, there he can have no ſpeci- 
fic · execution, becauſe he cannot 
ſpecifically execute on his own part: 
As in the Caſo of my lord Feverſham, 
which was on a marriage agreement 
whereby he contracted to ſettle the 
manor of Holmby on his wife, and 


the heirs of their bodies, and clear 


it of incumbrances and ſettle a ſe- 
parate maintenance on his wife, and 


_ likewiſe fell ſome penſions in order 


to make a further proviſion for his 
wite, and the iſſue of that marriage; 
and 


LEX PRATORIA. 11 
and Sir George Sandys the father- in- | 
law agreed to ſettle 3000 J. per au- 
num on the lord Fever ſbam for life, 
remainder to the wife for life, and 
ſo to the iſſue of that marriage. 

Lord Feverſbam cleared the manor 
of Holmby, ſettled it accordingly, 
and ſettled the ſeparate maintenance, 
but did not ſell the penſions nor ſet- 
tle the farther proviſions ; the wife 
died without iſſue, and the lord Fe- 
ver ſham prefered his bill, to have the 
30091, ſettled on him during his life, 
but denied, becauſe lord Fever/bam 
was in ffatu quo as to all that part 
of the agreement which he had per- 
formed, and having not performed 
the whole, aud che ocher part being 
now impoſſible to be performed, he 
had no title in equity to have per- 
formance of Sir Georges part of 
the agreement, ſince ſuch perform- 
ance could not be mutual: But the 
iſſue of lord Feverſbam might have 
been relieved becauſe in no default. ge, 
Lord Feverſham verſ. Watſon: C. C. 26, 

C3 : But 
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TEX PRATORIA 


But if a man has performed ſo 
much of his part of the agreement, 
as he is not in ſtatu quo, and is in 
no default for not performing the 
reſidue, there he ſhall have a ſpeci- 
fic execution, from the other party, 
of the agreement, as if a man has 
contracted for a portion with the 
wite, and has agreed to ſettle upon 
the wife and her iſſue, lands of 
ſuch a value free from incumbrances, 
and he ſells part of his land to diſin- 
cumber, ad is going to difincumber 
and ſettle the reſt ; there if the wife 
dies without iſſue before the ſettle- 


ment be actually made, yet he ſhall 
have the portion, becauſe he cannot 


be in ſtatu quo, having ſold part of 
his lands, and there was no default 
in him ſince he was going on to diſ- 
incumber and ſettle the reſt, there- 
fore the accident of the death of his 
wife doth not alter his right to his 
wife's portion in viride, 54. 5, Sc. 


in abbo Meridith and Wynn. 2 C. C. 
1 8. 


LEX PRATORIA. 


18. 19. Ch. Preced. 312. ab. Eg. 
C. 70. If A. covenants and agrees 
with B. to ſell him his land for 
roool. and there be no covenant in 
the article on the part of B. to pay 


the money, and B. does not fign it, 


B. can never exhibit his bill for a 
ſpecific performance, becauſe he 1s 
riot bound, but if B. had ſigned the 


article, then there muſt be a cove- 
nant tendered to B. to ſeal for pay- 


ment of the money, or there mult 
be a Conveyance tendered by A. 
which he is ready to ſeal upon 
payment of the money, and if in 


the firſt caſe he refuſes the covenant, 


or in the laſt caſe to pay the money, 
A. is fairly off the bargain and may 
ſell to another, becauſe the eſtate is 


not to be perpetually under the ob- 
ligation of that contract which B. 


has refuſed to compleat. But if a 


third perſon ſhould take a convey- 


ance with notice of the articles, and 
without ſuch tender and refuſal he 
would be liable. But if B. had never 


W 
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fraudu- 
lent a- 
ent. 


Ces vention, a Court of Equity will not 


2. C. 
9. 


againſt 


Clark. 


2. C. C. 


387. 


Seagood 
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LEX PRATORIA- 
ſigned, then a third perſon might 
ſafely take it, for B. not having ſign- 
ed is under no obligation, and the 
bargain not being reciprocal, is to 
be conſidered as a catching bargain; 
andB. cannot come into a Court of 
Equity for a ſpecific pertormance, 
but is left meerly to a Court of Law 
upon his action of covenant. Green 
Book. 110. Hall and Selby. 


Tf the agreement be unreaſona- 
ble, or obtained by fraud or circum- 


carry it into execution, becauſe that 
were to eſtabliſh the fraud ia viridi, 
47. Doctor Coſin s caſe, and if they 
ſhould proceed to recover damages 


at law the Court of Equity would 


interpoſe, 2. C. C. againſt Hicks 
Philips. But on a bill brought 
by a natural daughter to have a de- 
fective conveyance ſupplied, the 
Court declared ihe was a volunteer, 
and would not compel the heir to 
ſupply the defect. 2. C. C. 266. 
So that the bargain ought to 
be 


LEX PRATORIA. 


4 


be reduced to certainty, for if a man CC. 137. 


Chan pre- 


in conſideration of marriage pro- ced. * 


miſes by his letter to pay his daughter 
a fortune without reducing it to any 


certainty, a Court of Equity cannot 
carry it into ſpecific execution, be- 
cauſe nothing is promiſed in viridi, 


Hall againſt Butler, 276, 7. & ms. - 


C. C. 216. S. C. Ab. Eg. C. 20. S. C. 


If a man by article agrees to ſell 
his eſtate, and part of the money is 
paid, and then he dies before the 
conveyances are perfected, the ex- 


ecutor of the vender prefers his bill 


againſt the purchaſer, and likewiſe 
againſt the heir of the vendor to 
have. the conveyance compleated, 


and the reſidue of the purchaſe- 
money payed to him, the purchaſer 
is willing to be off his bargain and 
loſe the money already payed, and 
the heir like wiſe deſires the bargain 
may not proceed, yet the Court of 
Equity decreed it, becauſe from the 
time of the bargain the land of the 

vendor 


| 
| 
| 
4 
1 
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LEX PRATORIA. 


vendor is to be looked on in a Court 
of Equity as money, and to belong 
to his executor, for the vendor by 
his bargain has turned his land into 

money in viridi: 


If on any treaty the agreement is 
not reduced into writing, or pro- 
poſed to be reduced into writing, or 
executed in part, there the Statute 
of Frauds is in the way; but if 
the agreement was propoſed to be 


reduced into writing, and prevent- 


ed by fraud or practice, the Court 
of Equity will interpoſe, and give 
relief. 2. C. C. 339. Maxwell 


againſt Montacute. qr. 


Tf there be a woman's portion to 
be ſettled on the husband and wife, 
and the heirs of their two bodies, 
with a remainder over to the right 
heirs of the husband, and the huſ- 
band dies leaving iſſue, and aſter- 
wards the iſſue dies, the heir of the 
husband in remainder may come to 
have 


LEX PRATORIA. 
have an execution of this agreement, 
and it ſhall be executed, and the 
money laid out in lands, of which 
the wife ſhall be only tenant for life. 
In viridi. 83. Whitwic againſt 
Jermyn. 

If a man grants a rent- charge 
out of a biſhop's leaſe and ſettles it 
by way of demiſe and re-demiſe, ſo 
that it is redemiſed ſubject to the 
rent- charge, if the Grantor agrees 
for the renewal of the biſhop's 
leaſe, a Court of Equity will com- 


pel the Grantee to join, the Graritor 


conveying the additional lives in the 
ſame manner to the Grantee, for the 
ſecurity of the rent- charge. And it 
was the opinion of the Court like- 
wife, that the Grantee might com- 
pel the Grantor to renew in caſe of 
tailure of lives or efluction of years; 
tor the Grantee of the annuity might 
have a writ of annuity, and thereby 
continue the payment during his 
lite, if he had not reſorted to the 


VOL. II. D lands; 
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C. C. 47. 
Marriage 
Agree- 
ments. 


LEX PRATORIA. 


lands, and therefore when he does 


reſort to the lands he ſhall have all 
remedy to make them a ſecurity to 
him during his life, in all events, 
if it may be obtained. But if the 


' biſhop refuſes to renew, the Court 


cannot compel him. And quære he- 
ther the Court will compel if the 
biſhop refuſes on the common terms: 
For if the biſhop refuſes to renew 
on the common terms, it is tant- 


amount to an abſolute refuſal, and 


the grantee muſt be contented with 
the ſecurity of the lives in being. In 


viridi. 86. Dunch againſt Golding. 


Tf a man agrees by articles under 
his hand to convey his wife's lands 
to B. B. may prefer his bill againſt 


the husband and wife to compel a 


ſpecific execution of this agree- 
ment, and if the wife upon private 
examination conſents, the Court 
will decree it; But quere whether 
the Court will decree it if the Bill 
be preferred againſt the husband 

aa; ; 


LEX PRATORIA. 
only ; becauſe if the Court ſhould 
. compel the husband, the husband 
would compel the wife that is un- 
der his power, and the wife ought 
not by law to convey by means of 
any compulſion from the husband. 
In viridi. 127. Wheeler and Newton. 


Preced, 
Chan. 16. 


A ſcrivener lays out the money of 


A. on the lands of B. upon which 
B's wife is jointured. The councel of 
A. gives notice to the ſcrivener of 
this jointure, and that it ſhould be 
transferred on other lands, but the 
ſerivener conceals this from A. and 
tells him he may truſt B. as a very 
honeſt man. Whereupon A. lends 
his money, and afterwards, upon the 
death of B. the jointure appears 


which the ſerivener had purchaſed in; 


whereupon the ſcrivener to filence 
the clamour of A. ſigns and ſeals an 


agreement to aſſign ſuch jointure to 


him, and then being unwilling to 
abide by his agreement, files his bill 
to have up his agreement, and A. 
| Fs  -M 


ow „ 
N | 
20 
ia 
% 
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En 19. 


LEX PRATORIA. 


files his bill for the ſpecific execu- 
tion of it. The {crivener's bill was 


diſmiſſed, and A. was decreed to a 


ſpecific petforchance: For tho the 


ſerivener inſiſted that he had no 
conſideration for aſſigning his inte- 
reſt, yet ſince A. had a loſs by his 
means, to wit, by | his fraud in con- 


cealing the jointure from A. and 


aſterwardsin purchaſing it in, which 
fraud he had agreed to compenſate 


by article, he ought-in good con- 


rence to make good this agree- 
ment. Same book x 4D _ __ 
N 6 5 


Tbere is 2 mirtiage agreement 
in which rhe father of the wife 
agrees to pay 1500 J. for the wife's 


portion, and the husband agrees to 


add 1500 J. more to it, and that 
both ſums ſhould be laid out in lands 
to the uſe of the husband for life 


remainder to the wife for life; re- 


mainder'to the iſſue of that marri- 


| age, 0 worn! to the right heirs 


„„ | of 


EEX PRATORIA. 


of the husband, the husband dies 
uithout iſſue; the wife's portion re- 
mains in the hands of the father- 
in- law, and the husband makes his 
right heir his executor, who exhi- 
bits his bill againſt the father - in- 
law and the wife, and obtained a 
a decree to have the portion ſecured 


21 


and paid to him after the death of | 


the wife, and was on the other hand 
decreed to pay the intereſt of the 
1500. which the husband was to 
add as à proviſion unto the wife du- 
ring her life, Nn. mw 400. 


w. 3 » TH? 2 


The huckand ſettles lands upon the 


marriage of his wife, and agrees to 
purchaſe other lands of 100 J. per 
annum to make an addition to the 


wife's jointure, which is to be ſettled 
on the wife for life, remainder to 


the right heirs of che husband. The 
husband dies, the wife takes out ad- 
miniſtration to him, and the heir 
of the husband exhibits his bill a- 
_ the wife to have ſo much of 

the 


LEX PRATORIA, 
the perſonal eſtate laid out as would 
purchaſe land of that value to be 
| ſettled on the wife for life, -remain- 
der to him in fee. But the bill was 
diſmiſſed, becauſe this was acovenant 
only made for the benefit. of the 
wife, which ſhe could relinquiſh and 
diſcharge at pleaſure, and therefore 
the heir of the husband could never 
take advantage of it, to arreſt the 
money out of the hands of the wife 
as adminiſtratrix, to be ſettled for his 
benefit. This is different from the 
former caſe, for the heir and execu- 
tor of the husband, comes for the 
wife s portion to which he was well 
intitled, it being an intereſt veſted 
in the husband; but in this caſe the 
heir of the husband comes againſt 
the adminiſtratrix- of the husband 
for the benefit of a covenant . which 
was never intended for his benefit, 
but for that of his. wife, which ſhe 
may relinquiſh or chuſe whether it 
ſhall ever be performed: and it could 
never be the intention of this a- 

greement 


LEX-PRATORIA: 
greeement to take the money from 
the repreſentative quoad the perſo- 
nal eſtate and give it to the repre- 
ſentative quoad the real. 2. Ch. Rep: 
271. Laughton againſt North. 


If there be an agreement uport 
marriage that the money of the wife 
ſhould be leſt inthe hands of Truſtees, 
andthe husband to have the intereſt of 
it during his life, and the wife during 
her life, then to the iſſue of that 
marriage, remainder to the heirs of 
the body of the wife, remainder to 
the wife's brother and his heirs, if 
the wife dies without iſſue, in caſe 


of ſuch expreſs covenant the bro-—- 


ther ſhall be decreed to have the por- 
tion ſecured to him after the Ja, 
of the husband, but if the proviſo 
of the deed had been fo penned as 
to leave it to the election of the 
husband and wife after marriage, to 
have. the portion laid out to the 
uſes aforeſaid, there the brother 
could not have a decree for the 

money 
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Preced. 
Chan. 23. 


Eq. ab. 
222. p. 9. 


LEX PRETORIA. 


' money after the death of the hus- 


band, becauſe the money of the 
wife belongs to the husband upon 
the intermarriage, which the bro- 
ther could not claim when it was 
ſtill to be in the election of the huſ- 
band, whether he would veſt it in 
lands or not. Green Book 140. 
Symonds againſt Natter. 


If the husband 8 marriage, | 
without previous articles, makes. a 
proviſion or ſettles a jointure on his 
wife, this is no more than 4 volun- 
tary conveyance, and will not (there- 
fore) be helped in Equity, even a- 
gainſt the heir at law, or any other 
volunteer. C. C. 70. Fathergil 
verſ. F. othergil. | 


If a man has a bad title at law, he 
cannot by fraud procure the perſori 
who has the good title, to convey, for 
ſuch fraudulent conveyance is as if 


there was none at all, and fo will be 


ſet aſide ina Court of Equity, tho for- 
merly there have been decrces, in 
which 


DEX PRATORIA 2g 
ſuch fraudulent agreements have 
been eſtabliſhed upon. the merits of 
the former title. iſt. Ch. Caſes 84. 
Frank a Frank, But now a man Eq. ab. 
who comes in upon valuable conſi- Y. 
deration, cannot ſtrengthen his title 
by purchaſing in the title of a * 
ger by fraud. 


If A. tenant in tail agrees with B. 
tenant in fee, to exchange their 
lands, and they mutually enter into 
each others lands, and afterwards 
B. dies, and the heir of A. enters 
into the lands of B. he ſhall be de- 
creed to levy a fine and convey, be- 
cauſe he has entered upon the re- 
compence which the father receiv- 
ed for ſuch eſtate tail, which is 
making himſelf a party to the ori- = ” 
ginal agreement, and therefore he 


is bound in conſcience to execute 


it. 1 Ch. Caſes 171. Roſs againſt 
8 


3. 


26 


of that marriage, 
dies without executing ſuch agree- 


LEX PRATORIA, 

If a marriage agreement be made, 
by which the husband is to be ten- 
ant for life, remainder to the iſſue 
and the husband 


ment by proper conveyances, leav- 
ing iſſue A. and B., and A. to 
whom the eſtate in the lands de- 
cends, makes an agreement upon 
valuable conſideration, as to ſettle 
the lands for payment of debts, or 
upon marriage, not only the iſſue 
of A. but likewife of B. ſhall be 
bound to perform ſuch agreement ; 


| becauſe A. was maſter of the legal 


eſtate, and was ſo far. likewiſe ma- 
ter of the equitable eſtate, that if 
marriage articles had been ſpecifi- 


cally performed, he might have 


barred his eſtate tail by the ceremo- 
ny of a recovery, and therefore Equi- 
ty looks on him to have a proper 
dominion of the thing itſelf, and 


conſequently when no fine is 
needful, 


LEX PRATORIA 27 
needful, by reaſon the marriage ar- 

ticles were not executed, the iſſue 

ſhall be barred by the agreement on- 

ly, ſince he that had the dominion 

dver the eſtate, has diſpoſed of it | 
according to his legal power for 2 
valuable conſideration, and ſince the 

eſtate was, at the time of ſuch diſ- 

poſal, in ſuch condition that no 

fine or recovery was neceſſary at law 

for dif — 1 C C. 234. 

Norcliffe and Worſely. in allo. 15: 

White and Thornborough.. Preced. 

Chan. 425. Forum Romanum 91, 

2, 3. in viridi. Powell and Powell 

218 at lon. 1 Ch. Caſes 8: 394+ Hill 

and Carr. | 


There was a a bargain to freight a Parol a- 
ſhip, without any certainty in the ent. 
charter party, of the value of the 
freight per ton, and the merchant 
freights the ſhip with box-wood, 
which pays but 408. and not with 
cotton that pays 5 1. per ton, the 
maſter would have proved ; a peel 


2 


that the maſter not having aſcertain- 


ual rates paid for ſuch goods where- 


LEX PRATORIA. 


agreement to freight it with cotton, 


and the merchant would have ex- 
cuſed the not freighting with cotton, 


becauſe the cotton was deſtroyed that 


year by the locuſts, the court thought 


ed his freight in the agreement, that 
he ran the riſque of the voyage to 
receive freight according to the u- 


with the ſhip was laden, and that it 
was a dangerous thing to add to the 
written agreement, by any words 
that might paſs between the par- 
ties at the time of making the agree- 
ment, in a caſe where there appear- 
ed to be no fraud in leaving out any 
thing in the charter party, that was 
intended by the parties, for where 
there is a written agreement, the 
whole ſenſe of the parties is pre- 
ſumed to be comprized therein, and 
all diſcourſe tending to introduce 


ſuch agreement goes for nothing. 2 
Ch. Ca. 142. Foot and | Sohway. 


But quære whether the mer- 
—_— chant 


chant by the excuſe, do not admit 
the agreement as ſet up 5 n the ma- 
ſter. 


. Tf a decree be had in a Court of 
Equity, an execution of it ſhall not 
ſtay upon motion on affidavits of a 
parol agreement; but the party 
muſt bring his original bill, that the 
other party may be let into the be- 
neſit of his defence ; for to ſuſpend 
a deeree upon motion, is the ame 
as to ſet one aſide upon motion. And 
ſome have ſaid you cannot ſet forth 
a parob agreement, in an anſwer to 


a bill to revive a decree, in order 


to ſtop it. Sed Quære 2. Ch. Caſes. 
K Weighs and . althal. 


A man have a e and to 
— the charge of a new fine. up- 
on the deſcent of it to his ſon, ſur- 
renders it to the uſe of himſelf for 
life, remainder, to his ſon in fee, and 
then upon the marriage of his ſon, 
to induce the match, tells the lady's 
relations 
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relations that he had provided for 
the ſon by the copyhold, and then 


marriage articles were made, where- 
by leaſehold lands were ſettled on 
the ſon and the iſſue of that marri- 


age. The father afterwards marries 
a ſecond wiſe, and agrees 


to ſettle 
his copyhold on the wife and the 


iſſue of that marriage. The wife 


by her Prochein Amy brings her bill 
againſt her husband and the ſon, to 


have this copyhold ſettled, but diſ- 


miſſed as to the ſon; for the copy - 
hold being ſettled by a proper con- 
veyance, and being made a reaſon 
to induce the match with the ſon, 
became a valuable ſettlement, and to 
ſettle it again was but actum agere, 
and ſo comprehending it in the other 
ſettlement improper, ſince it could 
not paſs by it, but by copy only. 
and here the ſon's wife did not ſet 
up her reſt in the written agree- 


ment, becauſe the match was like- 


wiſe founded on the copy of court- 


LEX PRATORIA. 31 


roll, whereby the eſtate was paſſed . 
to him before. In uiridi. 201. Kirk Chan. 
againſt Clark. W 


A ſettlement was made upon 
marriage to the husband for life, 
remainder to the heirs of the body 
of the husband begotten on the 
wite, and the husband covenants 
not to ſuffer a recovery, and has 
two daughters by the match, one of 
which dies, and the other he marries 
and gives a fortune to, and then he 
ſuffers a recovery of his eſtate, and 
deviſes it away from his daughter, 
and the daughter with her husband 
comes into Chancery to have a ſpe- 
cific performance againſt the deviſe 
but were diſmiſſed ; becauſe by the 
marriage ſettlement which was ex- 
ecuted before marriage, the eſtate 
was ſettled in ſuch a manner as gave 
the father a power to deſtroy it, 
and being ſettled with a perfonal co- 
venant not to make uſe of that 
power, the daughter has remedy 

only 


Separate 
mainte- 
nance. 


LEX PRA TO RIA. 

only upon the perſon to have repa- 
ration in damages, if the covenant 
be broken: For they cannot prevail 
in a Conrt of Equity to ſet aſide the 
recovery and uſes, for that would 
be to alter the power which the Fa- 
ther had by the original ſettlement 
over the eſtate, which inſtead of 
ſpecifically executing an agreement 
would alter it. In viridi. 213. Col- 
lins and Plummer. This caſe was 
obſerved by my lord Cooper to be 
different from articles beſore marri- 
age; for if articles had been made 
in that manner, a Court of Equity 


would have executed ſuch articles 


by ſettling it upon the firſt, and eve- 
ry other ſon, ſo as to prevent the 
husband's power over the eſtate. 
16id. 


If a wife has a ſeparate mainte- 
nance, and contracts to pay the 
debts of the husband, ſhe ſhall be 
bound to execute ſuch contracts out 
of her ſeparate maintenance, and if 

- the 


LEX PRATORIA.. 
the husband be joined for conformi- — 


ty, proceſs ſhall run againſt the — 


wife without him. In albo. 133. 3, 


4. Bell againſt Hyde and his wh kep Eq. 


If 2 be made between hus- 
band and wife before marriage, in 
which there is an eſtate ſettled on 
the part of the husband, and like- 
another on the part of the wife, in 
which the limitations are, that it 
ſhall be the -husband's for life, re- 
mainder to the wife for life, re- 
mainder to the heirs of the body of 
the wife by the husband to be be- 
gotten: there if they come into a 
Court of Equity for a ſpecific exe- 
cution of theſe articles, the Court 
will provide not only ſor the ſons of 
that marriage by proper limitations, 
but likewiſe for the daughters. But 
if they ſhould execute the articles 
before marriage, by a limitation to 
the husband and wife for life, re- 
mainder to the firſt and every other 
ſon in tail, with a remainder to the 

Vol. II. F Heirs 
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LEX PRATORIA. 
heirs of the body of the wife by 


the husband to be begotten, this 


would be a good execution of the 
articles before marriage, becauſe it 
ſhall be preſumed that that part of 
the agreement relating to the daugh- 
ters is relinquiſhed, and the laſt in- 
tention of the parties was, that 
both ſhould have the joint domini- 
on over the eſtate during their 
lives, in caſe of failure of iſſue 
male. But if ſuch an agreement 
were thus executed after marriage, 


that would not be a good execution ; 


becauſe where land is ſettled on 
both ſides, and the articles have 
made both eſtates a proviſion for 
the children, they cannot alter it 
after marriage. And if they ſhould 
ſettle the lands to the firſt and eve- 
ry other ſon, with a remainder to 
the heirs of the body of the wife 


by the husband to be begotten, ſuch 


a ſettlement after marriage would 
be bad, becauſe they are reciprocal 
purchaſers of both eſtates, not only 


1 


LEX PRATORIA. 

for themſelves, but for their iſſue. 
But where a wife before marriage 
entered into articles, as to her own 
eſtate, to ſettle to the husband for 
life, then to herſelf for life, remain- 
der to the heirs of her body by the 
husband to be begotten, and the 
husband aſter marriage conſents to 
ſettle it to the firſt and every other 
ſon in tail, with a remainder to the 
heirs of his wife by him to be be- 
gotten, and had iſſue a daughter 
and died, and his wife married a ſe 
cond husband, and then by fine 
and recovery, together with her 
husband, made a new ſettlement of 
her eſtate, and upon this the daugh- 
ter exhibited her bill to have an ex- 
ecution of the articles, the bill was 
diſmiſſed; becauſe the husband who 
was ſui juris, might relinquiſh after 
the marriage more dominion-to the 
wife over her eſtate than he had ſti- 
pulated for in the marriage articles, 
and the wife might aecept it, having 
em nothing in lieu thereof by 

75 7 >: an 


LEX PRATORIA. 

an equivalent purchaſe of an eſtate 
from the husband, and ſuch ſettle- 
ment muſt be looked. upon as an 
equitable execution of the agree- 

ment, otherwiſe the wife would 
T4. ab. diſinherit her ſon by the ſecond hus- 
393- p. 4 band in favour of a daughter by the 
_ Eq firſt, from whom ſhe received no 
2 M. Ca- Alm. at all. In allo. 23. Burton 
ies, 131. h. Ha ings. 3 oh 
— 5 . gives 2 4 en 
ainſt * marriage, conditioned to ſet- 
Fa. ab. tle. his copyhold eſtate to the uſe 
93+ P 5: of: himſelf for life, remainder to 
11s © his wife for, life, . remainder to 

the heirs of their two bodies, 
with remainder to the heirs of the 
husband: and a bill is brought to 
compel a performance; a Court of 
Equity would not leave them to 
the penalty of the bond, but de- 
creed a ſettlement to the uſe of the 
husband for liſe, remainder to the 
wife for life, remainder to their firſt 
nd, every other ſon in tail general, 
ji * 1 remainder 
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remainder to the daughters of their 
two bodies to be begotten in tail ge- 
neral. In albo. 24. Nandwick againſt 
Wilks. For though they antiently 
thought that where there was a 
bond to perform any thing that the 
obligor was obliged to the alterna- 


tive, either to perform the thing or 


pay the money, and therefore that 
the obligee ſet up his reſt in the 
penalty. Yet now they don't take 
it as an agreement in the alternative, 
in which the obligor may either pay 
the money, or perform; but they un- 
derſtand the penalty only as an en- 


forcement of the agreement, and as 


giving a remedy at law for a cer- 


tain ſum inſtead of uncertain da- 


mages, and the party by his provi- 
ding his remedy at Law ſhall not 
take away his remedy in Equity. 
1. Ch, Ca. Bagg againſt Foſter, 188. 


9. which is contrary to the modern | 


reſolution, Nandwick and Wilks be- 
fore mentioned. 


A man 
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38 LEX PRATORIA. 
Furſaker A man covenants to convey his 
Robinſon, COPYhold to his baſtard child, and to 
1 = make farther aſſurance : And he does 
Preced. admit his baſtard child, but with- 


Chan. 
475. Out a ſurrender, whereby the co- 


Rep. Eq pyhold does not legally paſs, and 
6 dies, and the natural daughter 
againſt brings her bill againſt the heir at 
Eq. ab. law to ſupply the defective convey- 
'43-P-15- ance, becauſe there being no ſur- 
2 Vem. Tender the admittance was void, 
reeeg, but the court would not do it, be- 
. cauſe the daughter was a meer ſtran- 
ger, being nullius filia, and not 
taken notice of by the law as a 
daughter, nor the father under any 
obligation to provide for her as a 
child, ſince that ariſes from the mu- 
tual contract for cohabitation during 
life, which is marriage ; and there 
being no conſideration for ſuch con- 
veyance it is meerly voluntary, and 
in ſuch caſes a Court of Equity has 
no foundation to give a remedy a- 
gainſt, the heir. In albo. Furſacre 
againſt 


LEX PRETORIA. 39 
againſt Robinſon, Fairbeard and 
Bowers. Rs” 


If upon a marriage treaty the 8 Statute of 
counſel takes down from the mouth — 


aud a- 


of the father the marriage . gainſt 


before any agreement is perfected, f 6. 21. 

and the young couple marry, the —_ 

Court will never decree the heir or ,0-98 

executor of the father to execute 

the agreement, becauſe ſuch 

ment is but in ſieri and not com- 

pleated, and therefore it might be 

altered or changed till the parties 

come to ſign and ſeal; for this in- 

ſtruction of counſel is but a prepara- 

tion, and upon looking into the title 

of the eſtate to be ſettled, ſome- 

thing may ariſe that may alter the 

whole, or break the agreement, and 

prudent men read even the draughts 

before they are engroſſed, which 

are ſubject to alteration and amend- 

ment, But if the young couple had 
married 


LEX PRATO RITA. 


married by the conſent of the pa- 
rents before ſuch ingroſſment, ſuch. 
agreement would have bound, and 
would have amounted in a Court of 
Equity to an authority to the coun- 
ſel to write down ſuch agreement; 
becauſe the young couple enter into 
the match upon the father's faith to 
perform, but otherwiſe if they had 
married without the conſent. of the 
father, while ſuch agreement was in 
Feri. in allo. 5. 6. Bawds againſt 
Amburſt. 


8 Articles of marriage were made 
well, 339, whereby the husband was to leave 
2Vet p. 7. 2000/. to his wife at his death, and 

to ſettle on her a rent-charge of 
ep. Eq. 100 J. per annum for life out of 


1 F. W. lands to be purchaſed. The huſ- 


95 band having made no purchaſe nor 


ſettlement of the 100 J. makes his 
will, and therein taking notice of 
his articles deviſes 2000 J. to his 
wife, and the reſidue of his perſonal 

eſtate 


BEN) PRATORITA. - 
eſtata tu truſtees :for the purctiaſe of 
lands to be ſettled for ſecuring the 
ro Aoto his (wile during her life, 
and ſubſect thereto, to the uſe of 
his nephew) in tail: general, wich ſes 
veral remainders over, and dies, and 
the nephew brings his bill for an 
account of the reſidue of the per- 
ſonal eſtate, un "that it may be 
paid to him · on Is giving ſecurity 
ta anſdier the x00 I per annum to 
the wife, and decreetl accordingly, 
and the plaintiff entered, upon recog- 
nizance to perform the decree. For 


er upon the perſon Who 
to be zie *tthant in tall MO 
the donde 


— — 
of tit Re Wi o be ĩtteittetr to 
thie ohey Whefewith the purchaſe 
bas to be mnidedat Hs clection: And 
this bone se to be paid to tlie wile 
"with dedüctioofcr ties; beculd 
tlie ht ip ing made an e- 

| Its take ale 48 f Perſonal eftäte, 
ä G Hay thxes' "oh it as Part let 
real, — lay having charged the 
VOL. II. G real 


4 


realeſtate only with taxes, and the 
time that the arrear incurred, be- 
cauſe it was ſecured by recogni- 
zance, and a penal ſecurity always 
imports, that the party is to pay at 
the time, or allege iar reff. [4 440 
contrary. opinion as the. money $ 
being paid to Het Ou Jn. 0 
2 * 551. Walid An mielq 

0¹ DoS | 
Anger a- 1 Quarrels happen between, hu 
be. An- band and wife, and the Wife libels . 
Rep Eq. in a Court Chriſtian for a ſeparation 
p57 and alimoney: andi to duiet this ſui, 


Chan. the husband enters auto an agrec- 
%% ment with a third, perſon, to pay the 
wife ſo much a year, oY, 120 gf a 
ſeparate maintenance; T 
of Equity will not — Þ i nony, 


becauſe. it belongs O the juriſclictio 
of a Ms Court: to. 1 | 
991 3 Wks 8 Wort into 


wore 


* » 
& # \ » 
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into the family-ſecrets, yet the Court 
of Equity will decree. a ſpecific ex- 
ecution of;this agreement of the hus- 


band, becauſe he ought in conſci- 
ence to perform his agreement, and 
no other Court has a proper juriſ- 
diction to decree ſuch performance. 
In allo. 72. W. e . Au- 


* ” * 
: 
L oth 
ger. E*J 
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et 


ſelves, and civil pe 
nants of the eſtate, and liable to the 


ard”. Wed = : 
2 Truſts and 8 


Truſts are the original creatures 


of the Court of Chancery, and 
were as antient as the Court itſelf, 
on the Eugliſb ſide, and to remedy 
againſt breaches of truſt was the firſt 
reaſon of the inſtitution of that Court. 
For from the time of the Statute 
of Mortmain, eccleſiaſtical perſons 
uſed: to take lands in truſt for them 


rſons were te- 


feudal duties. And tho this in the 
firſt inſtitution anſwered the tenure, 


* 


43 


44 
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yet afterwards when the heirs came 


in by a long oourſe of deſcent, they 
thought it hard to anſwer the feudal 
duties, and yet to be accountable: to 
the church for the profits: This 
the rulet of the CSmmom Law 
would not oblige them to and 
therefore it was neceſſary chat 8 
Court jhould be inſtituted to deal 
with the corrupt conſcience of the 


party if he — not anſiver the 
trufl.. TOC d Ne © root, 


* 


This Court was edenplaindd of in 


its original, bat afterwards-wheir | 


| er and Tor 
came on, the laity alſo founds it ne- 
ceſſary to put their lands into the 
hands vf truſtees; tliat they might 
not forfeit upon the change of 
of *Charicery intermeddled and ma- 
naged truſts as their own. creature, 
from thence they came into 
thoſ rules that have been ſettle'in 


Px Court of Chancery touching 
£742 alienations 


the wars of Laurcaſi 


* 


LCEX PRATORIA. 
alienations. So that if a man had 


aliened without a valuable conſidera- 
tion, there was a reſulting truſt 
to the feoffor, that always run 


with tlie lands into whatever hands 
they came without a valuable conſi- 
deration; or if there was a valuable 
conſideration, yet the truſt run with 


the lands if the feoffee came in 


Without notice of ſuch truſt. This 
was thought fo inconvenient to feu- 
dal tenures, that the-27% of H. 8. 
was an endeavour to execute the 
freehold in him that had the truſt. 
But they ſoon fell into a new man- 


ner of conveyancing, whereby the 


truſts were revived, and again ma- 
naged as creatures of the Court of 
Chancery; for perſons could not 
ſettle their eſtates to themſelves for 
life, with remainder to their firſt 
and other ſons, with terms created 
for younger children's portions, 
without declaring the truſts of ſuch 
terms. 8 | 


45 


46 
W ab. 
N. 9 
Treatiſe 


of Equity, 
54 


Brough- 
tonagainſt 
Langley. 
2 Salk. 
679. by 
Holt, is: 
declared 
the caſe 


23 PRATORIA: 


2 


"hd front: ning alſo they e came 
to a reſolution; that where an eſtate 
was given to A. and his heirs; to 
the uſe of A. and his heirs, in truſt 
for B. and that the firſt uſe was 
executed, that the truſt remained 
in B. as before the ſtatute. For the 
Common Law could not execute the 
ſecond truſt, but rejected it as _ 
and repugnant to the firſt uſe: 
the Court of Chancery —— 
A as truſtee for 'B. and therefore 
A. was bound in a Court of Con- 
ſcience to perform ſuch truſt; for 
Chancery conſidered that as the In- 
tent of that conveyance, tho' the 
Common Law — it as dena 
nant and void. 


There is a very modern re- 
ſolution, that in the caſe of a 
will where a man deviſed an 
eſtate to truſtees to the intent to 
permit A. to receive the profits du- 
ring his life, with a proviſoe, that 


might make a jointure to his: wiſe; 
and aſterwards that the truſtees 
ſhould ſtand ſeized to the uſe of the 
the heirs of the body of A. That 
this was an eſtate. — by 
the ſtatute, becauſe truſts and uſes 
are all one, and here is no double 
uſe to be executed, and the power 


47 
of Bur- 
_— a- 


Sn 
2 Vern. 
ir 2 


to be 


of making the jointure might riſe 


under the Will, notwithſtanding the 
eſtate tail was executed in A. 
Hence alſo it came to paſs, that all 
Truſts which could not be executed 
by the ſtatute, remained under the 
difpoſition of the/ Court of Chance- 


ner of ſettlement was to the firſt 


and every other ſon, with truſ- 
tees to ſupport contingent remain- 


right of e 
ſuch contingent remainders till they 


came in, for elſe where — 
eus cafe, iR the 8 


nat ſuch truſtees, 
reſolution of ( 
. ather ad aliened, it 1 nel the 


dy contingent 


ry, and therefore the common man- 


ntry in order to preſerve 


as LEX PRATORIA: 

_ contingent remainder, becauſe” it 
could not veſt at the determination 
of the particular eſtate ;' and rhere- 

fore the truſtees" to ſupport contin« 

Pye z- gent remainders were inte 
aint that if they concurred in the ali 
Eq. ab. enation of the tenant for lite, ir was 
. p. . a breach of truſt, and if the aliens 
Salk. 680. tion was with notice the alienee was 
Free ſubject to tlie traſt, if without: no- 
=_ tice, then ſuch truſtees were liable 
128. to make pen out of their 
eee „ DIEOD M nn! 
if AH 21015) e Vd 
Au now alu) we are to conſider 
+ reſolutions) have been upon 
the truſts * ee in marriage 
Settlernents. - 1510 - 11949 DAE 
P7199 313009 NGOQyi 01 2293 
Trufs of terms in marriage fertile 
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Lord Te- An man ks 4 manor . of Ga 
panty to the uſe of himſelf for life, Anil 
* after to truſtees” "for 21 ats, 1 


Prec 
Chan. 5. commence from ils death, and 


then 


_ LEXPRATORIS 
then to his ſon in tail, withremain- 


truſt of thes term. was, to "raiſe 
5000 J. 20009, whereof to lis eld- 
eſt daughter at ber age of eighteen, 


or day of marriage, and the other 


3000 4. to be equally divided among 
his younger children at their reſpec- 
tive ages of eighteen, or day of 
marriage. The ſon dies without 
iſſue, and then the father, having 
iſſue four daughters, makes his will, 
and thereby devifes the manor of 
Sale to his wife for life, in aug- 
mentation of her Jointure, remain- 
der to his four daughters as his 
heirs at law, and provides that the 
manor ſhalb:not be charged in the 
hands of his wife with any'portions, 


chen he dies, and his etdeſt"daugh- | 


ter having married brought her bill 
againft the wife; her three fiſters, 
and their husbands, and the truſtees 


of the term, ta have the 1000 J. 


raiſed and payen to her and her hus- 
band, and deereed | that | the muſt 
Vol. II. H have 


der to his right heirs, and the 


Ab 


Merger. 


LEX PRATORIA. 


have 1000 J. more than the other 
ſiſters, and if the three ſiſters did 
not-agree to pay three fourth parts 
of that 2000/7, out of their ſhares 
of the land, the Truſtees ſhould 
raiſe.it, and the mother to be reim- 
burſed out of the inheritance what 
her eſtate for liſe ſnould be damni- 
fied in the matter, becauſe the term 
was yet ſtanding out in the truſtees 
to raiſe the money, and therefore 


Vas not merged at law by the de- 


viſe. of the inheritance to the daugh- 
ters, and there was no equitable 
merger of the term by the deviſe of 
the inheritance to them, becauſe . 
the benefit of the inheritance was 
deviſed [equally to them, without 
expreſſion of the intent of the Teſ- 
tator to alter or change the prece- 
dent truſts of the term, but on the 
; the Teſtator takes notice 
of it as a ſubſiſting term, becauſe 
by his will he provides that it ſhould 


nat be charged with portions in the 


win time; and therefore ſince by 
| that 


LEX PRATORIA. 


that truſt the eldeſt ſiſter had the 
advantage of 1000 4. above the reſt, 
it was juſt that the term ſhould ſtand 
in a Court of Equity to raiſe that 
ſum, and if that prejudiced the in- 
tereſt of the mother, by the will ſhe 
ought to be reimburſed out of on 
ms. 


But ** an eſtate-i iS limited in 
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Polhill 
a marriage ſettlemen » the truſtees againſt 
and their heirs, to the uſe of them bil. 


' Generally 


and their heirs in truſt for the hus- quoted as 


band for life, remainder to the wife 
for life for her jointure, with a pow- 
er to the truſtees to raiſe 1000 J. if 
more than one daughter, remainder 
in truſt for the firſt and every other 
fon in tail male, with remainder to 


the right heirs of the husband. The 


husband dies, leaving iſſue a ſon 
and a daughter, the ſon dies, and 
then afterwards the daughter dies, 
and the mother took out admini- 
ſtration to the daughter, and the 
eſtate deſcended to a remote rela- 

H 2 tion, 


Pawlet a- 
inſt 
awlet. 


merger of 


LEX PRATORIA. 
tion, there it was agreed that- the 
deſcent of the fee ſimple merged 
the power which was only projected 
for her benefit before the Fee was 
veſted-in her ; and this was as much 
a merger in a Court of equity as if 
the fee ſimple had deſcended upon a 
term or for years. But if the daugh- 
ter had died firſt, ag as there had 
been no merger by the deſcent of 
fee, then — would have 
been intitled as adminiſtratrix, be- 
cauſe the money was veſted in her, 
and there would be no deſcent of 
the inheritance to merge that pow - 
er whereby the Money was to have 
been raided,” usb 


80 chat the rules touching mer- 
ger are, that if a man has the fame 
intereſt and abſolute dominion and 
propriety in the whole Inheritance 
as he has in the term or power for 
raiſing money out of the inheritance, 
chere it muſt merge, for a man 
| cannot have power to raiſe money 
for 


LEX PRATORIA. 1 
for my benefit out of that which 1s 
mine, but if there be any difference 
in the two intereſts, or any other 
perſon intermediate there can be no 
merger, for if there be any merger 
in the firſt caſe, it will change the 
intent of the conveyance, and in 
the other caſe there being an inter- 
mediate eſtate there is no merger at 
law, no more than there is in a 
Court of Equirity- in the caſe of a 


A man upon the marriage of his In Viridi 
ſon ſettles lands to the uſe of him- Gibbs and 
ſelf for life, then to truſtees for the Brown. 
term of 99 years, then to the fon 
in tail general, with remainder o- 
ver, and the term is to raiſe 200 J. 
a-piece for the daughters of that 
marriage, the marriage takes ef- 
fect, the father and fon dies, the 
ſon leaving iſſue two daughters who 
were intitled to the remainder in 
tail, and the / queſtion was whether 
the term ſhould ſtand in their mo- 

ther's 
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LEX PRATORIA. 
ther's way to prevent her dower, 
and decreed that it ſhould, unleſs 
the 'mother would pay the 200 J. 


a- piece to the daughters to diſ- 


charge it; becauſe here likewiſe 
there is no legal merger of the 
term, and therefore the dower is 
ſubject to the term and the truſt of 
it, ſuch term and the truſt of it be- 
ing precedent to the marriage, and 
therefore the wife muſt diſincumber 
the eſtate from this charge in that 
proportion that her intereſt as dow- 


ereſs bears to the inheritance, that 
is to ſay, as a third of a third, that 


In Viridi 


135. 
Ryves and 
Ryves. 


Terms to 


prevent 
dower. 


is, as one ſixth bears to the whole, 


and fo ſhe ought to pay ſixty- ſix 
pounds thirreen nee and four 


PENCE. | We: | 
Tf aht * * bi 


fee, to diſppoint the wife of dower, 


without notice to the wife, carves 
out a term, and then marries and 


dies, the heir ſhall never ſet up 


chis term againſt the wife becauſe 
it's 


| = $308; 
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it is fraudulent in the creation, and it 
was contrary to conſcience to diſ- 
appoint the wie by: ſuch mal- 
practice. 


If a man PN an eſtate _ _— 
aligns a term to protect it againſt *'* 
meſne incumbrances, and afterwards 
marries and dies, it ſeems that a 
Court of Equity will not permit 
the heir to ſet up this againſt? the 
wife, tho it was not fraudulent” in 
its creation; becauſe the deſign of 
the term being only to protect the 
inheritance, it is againſt conſcience 
to ſet up ſuch a term contrary to 
the deſign of its creation, and the 
heir is conſidered as a truſtes td aſ- 
ſign dower to the wife, and to hand 
to her the legal proviſion, and 
therefore ſhould r not ſet u 9 thus i in- 
denelt IS! Lhe: 


Bus if in fach caſe the husband 10d 
aliened the inheritance, and afgn- 
— term to a truſtee to protect 

| the 
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LEX PRATORIA, 
the inheritance of the purchaſer 
who'payeda price, tho he had notice 
of the marriage he may ſet up this 
term againſt the wife, "becauſe 
having married the husband with- 


out any jointure or proviſion by 


contract: out of the eſtate, the wite 
puts herſelſ totally into the power 
of the husband, and conſequently 
ſhe was liable to all the legal power 
the hnsband had over the eftate, 
therefore when he diſpoſed, as by 
lawehe might, ſhe can never claim 
it eee. ry 3 becauſe ſhe by her 
imprudent marriage ſubmitted her- 


ſelf te ſuch power of diſpoſal: | 


And this was — to the ori- 
ginal caſes in Equity, that a woman 
was not dowable of a truſt in fee, 


becauſe the ſeiſin was in another; 


ſo that ſhe ought to provide by a 
contract to have a ſubſiſtance out 


of it. Tho IT am apt to think ſuch 


oiginal conſtructions came from the 
eceleſiaſtical notion, that ſuch eſ- 


n ſhould be entirely free, that 


"" 


LEX PRATORIA 


they might be diſpoſed of to pious 
uſes. And ſo it ſeems the diſtincti- 
on is at this day, that if the hus- 
band, ſeized in fee juſt before the 
marriage, ſhould put the legal eſ⸗ 
tate into the hands of truſtees, to 
diſappoint the wife of her dower, 
that ſuch a conveyance would be 
reckoned fraudulent, becauſe that 
conveyance was made with an ill 
conſcience and an evil intent, in or- 
der to deprive the wife of the 
proviſion made for her by the 
Common Law. 


But if the 19 was poſſeſt of 
2 truſt eſtate by deſcent or pur- 
chaſe, and ſhould! afterwards marry 
and die, the Chancery at this day 
would never endowe the wife of this 
eſtate, becauſe the wife is not en- 
dowed at the Common Law ; but 
where the husband is ſeized of the 
freehold, (and confequently the 
whole truſt eſtate being in the hus- 
band's power at the time of the 

— ES marriage, 
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younger children's portions, to be 


Eq. ab. 
268. p. 7. 
2 Vernon, 


72. 


EEX PRATORIA. 
marriage) the Court of Equity could 
not take it out of him, unleſs the 


wife had contracted for ſuch a pro- 


viſion: 


If a man limits a term to raiſe 


paid at the age of twenty one years 
or day of marriage, and there are 
younger children born and they die 
before twenty one or day of mar- 
riage, the portions ſhall ſink for the 
benefit of the perſons who are to 
take the remainder by the ſettle» 
ment, becauſe the intention of the 
ſettlement is, that the eldeſt ſons 
who are in the remainder by ſuch 
ſettlements ſhould take it in 
the moſt beneficial manner that 
may be, where ſuch proviſions 
are not neceſſary (Lord Rivers 


againſt Lord Derby.) to be raiſed, 


and ſuch proviſions are not ne- 
ceſſary to be raiſed when the 

child dies who is to be provided 
for; and this is following G x inten- 
tion 


LEX PRATORIA. 59 
tion of the ſetttlement as near as 2 


poſſible, that all the parts of the Freeman, 


family may be provided for out Paule 


of the eſtate in the beſt manner. ob K ta- 


Lord Pawlet's caſe. 2 JV. entris, againſt 
„ | — 
N in Viridi 


2 3 T | ES: 233. 
So it is where a term is limited 
aſter the deceaſe of the father to 
pay younger children's fortunes 
Within one year after the com- 
mencement of the term, and inte- 
reſt to them in the mean time for 
their maintenance there : if one of 
the children dies within the year, 
her fortune ſhall ſink for the bene» 
fit of the heir at law, becauſe this 
alſo is not to be raiſed by the inten- 
tion of the ſettlement till the time 
therem limited. 


And there is a difference between Legacies: 
this and the conſtruction of legacies. — 
For if 100 l. had been deviſed to a Skiel - 
man, payable at his age of twenty 9 

I 2 a 


60 LEX PRATORIA. 

See the one years, this is debitum in pr. 
equity. vg. ſenti, tho ſolvendum in futuro, and 
— therefore if the legatee dies before 
ab. 295. twenty one, it ſhall go to his execu- 

tor or adminiſtrator, but otherwiſe 

it is a perſonal eſtate if the lega- 

cy had been bequeathed at twenty 

one. The reaſon of this difference 
in a perſonal eſtate is, becauſe the 
perſonal eſtate” is a fides commiſſum, 
Bond and the executor a fidei commuga- 
aint rius, and therefore he is only a 

C. c. 39. truſtee to diſpoſe of the | perſonal 

| eſtate: as the teſtator has appoint- 

ed; and therefore if the legatec 
dies the intereſt of the legacy is not 

to'ſink for the benefit of the truſtee, 

but to go to the repreſentative of 

the ceſtuique truſt to whom the 

benefit of it is bequeathed: and the 

Chancery follows the practice of 

„ the Spiritual Court, which had the 

original Joriſdiction of legacies. 

But if the deviſe were to the legatee 

at twenty one, there if he dies be- 

fore twenty one it muſt ſink into 


the 


— 


LEX PRATORIA. 61 
the perſonal eſtate, becauſe only 

| ſevered from it in behalf of a le- 
gatee of twenty one years old, and 
therefore cannot go to the repreſen- 
tative of the perſon who never at- 
tained that age: So if a portion Ventris 
were deviſed out of Lands to A. to _ 675 
be paid at his age of twenty one, TC. 29% 
if A. dies before that age, yet the <6 of 
portion ſhall not ſink for the bene- deeds. 
fit of the heir, but ſhall be conſtru- 
ed as a legacy and not as truſt, be- 
cauſe-the heir can pray in aid of the 

perſonal eſtate to exonerate the 

lands, and therefore this bequeſt is 

conſtrued as a legacy, fince it firſt 

bottoms on the perſonal eſtate, and 

is only to be paid out of the lands 

in all events. But if a man deviſes 1, vid; 

particular lands to a ſtranger, and G 

a legacy out of them, there the agaiatt 


ſtranger ſhall not pray in aid of C 50 


the perſonal eſtate, as the heres na- 
tus or heres factus of the whole 
inheritance ſhould ; yet there ſuch 
portion to be paid at twenty _ 
a 


\ 


G62 LEX PRATORIA. 
ſhall be taken as debitum in preſents, 
tho ſolvendum in futuro, becauſe 
the ſtranger is but fide: commi ſſarius 
quoad the profits of that part of the 

real eſtate which are deviſed from 
Bg. ab. him. 2 Ch. Ca. 231, Eeiliot againſt 
30. P.. Dlhior. 1 Ch. Ca. 27. Scroop and 
BY Scroop, 2 Ch. Ca. 26. Ebrand againſt 
Eq. ab. Dancer, 1 Ch. Ca. 296. Grey againſt 
270. p. 9. Grey. 5 | 


Lord Ri- If in a marriage ſettlement there 
_— term to raiſe 100 J. a- piece for 
by. younger children, and there be no 
C. C. 30. time limitted for the payment, 
there; it is due and payable to ſuch 
children as ſoon as ever they are 

born, and therefore if they die be- 
n fore twenty one, it ſhall go to their 
executors or adminiſtrators. And 
Where it ought to have been 
raiſed immediately it is looked 
n in a Court of Equity ac- 
— * to the rule of ce Civ 
Law to be raiſed, for qui remedium 

4 ol 


LEX PRATORIA. 63 
ad rem babet ipſam rem videtur ba- 


- 


Where a Rüber purchaſeth any Purchaſe 
lands during the minority of his 5% 7 


the father 
children in the name of the child, ws wo * 
without a declaration of truſt in the the fon. 
deed, and takes the profits dufing w C. C. gy 
the minority, ſuch purchaſe is an — a 
advancemedt for the child, becauſe Nia and 


the father is bound to provide for bis wife. 


him, and his purchaſing in his — 


name ſhall be conſtrued in a Court 22 C. 
of Equity as fulfilling that obligati- C. 7. 
on, and the taking the profits du- 
ring the minority only as guardian Eq 2b. 

to his ſon. Mumma againſt Mumma. * Venn. : 
19. 

But if the father purchaſes in the 

name of his ſon who is of full age, 
which by our law is an emancipation 
out of the power of the father, there 
if the father takes the profits, or 
lets leates, or acts as the owner of - 
the eſtate, the ſon is a truſtee for 


the father, becauſe there is the 
ſame 


Ry 
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ſame reſulting truſt as if the ſon 
were z ſtranger, where the father 
acts as owner of the eſtate, ſince it 
was purchaſed with his money. 


But if the father had let the fon 
continue the poſſeſſion from the 
time of the purchaſe without acting 
as owner, there it is an advancement, 
becauſe the legal intereſt being in 
the ſon, and t he father permitting 
him to a& as owner of the eſtate 
from the time of that purchaſe, 

does as much declare the truſt for 
the advancement of the fon as if 

it had been declared in expreſs 
words in the deed. If the father 
dies leaving the children in the guar- 
dianſhip of the grandfather, the 
ſame rules obtain. 


M. S. In the cafe of Elliot and Ellie 


C. 
Eq. ab 
381 


* 


8 there is a diſtinction taken between 
p. 6. à purchaſe in the name of a ſtran- 
ger and of a ſon, in the former the 
truſts * to him who paid the 
money, 


LEX PRATORIA. 
money, and her may declare the 
truſt at any. time, but in the 
caſe of the ſon the conſideration of 
blood raiſes. an uſe at Common 
law, ande therefore the truſt miſt 
be declared upon, the purchaſe, or 
afterwards; the: father ſhall not be 
receiyed to do it: Agreed that if the 
father at the time of the purchaſe 
really intended it for a proviſion, no 
ſubſequent declaration of his could 


by 


alter lt, ahnen ere muſt Wood: 


S. umtn iT I 


of, 
2216 420109 9; 115 | 


Acker (difinencs is 3akes. be, 


TIX man 
againſt _ 
ertit. , 


bt 7 4 eee. the name of . c. « 


fon an 


3 are often,;proyided for by 
tlement of lands, yet agen 
ſeldom are, therefore the e 


tion not ſo a u. C. Ci. 05 


mortgage in the da zughter“ name. 


iH 03 T9YO 38 LILYTTES off 
1 purchaſe in the nephew name 


is in the name ot a ſtranger, and 
no difference bet wen a purchaſe ta- 


Vol. II. 1 ken | 


of: a. daughter, for tho . 
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Corbit a- 
gainſt 
Lal edu be limitecd to the husband for 


Salk. 1 


LEX PRATORIA. 


ken in another's name or a convey 
ance: macs to another. . 


112 man Faches a pid | 
with his o money to himſelf, 
his. wife and his daughters, and 
their heirs, this is an advancement 
for the wife and his daughters, but 
if this be after marriage, and he 
ſurrenders the copyhold for the ſe- 
curity of money, ſuch mortgagee'is 
intitled notwithſtanding the ' ſettle: 
ment. Tho the commiſſioners ſeem 
to have decreed the contrary, which 


decree” can't be allow'd unleſs: the 


purchaſe was made in EY of + 
articles before marriage, © 


ſettlement upon tlie ue beer on her 
marriage, for other wiſe it is 01 

conveyance for natural affection, 
which hinders any reſulting truſt to 
the anceſtor, but does not hinder 
the carrying it over to a r 


l 


11 in 4 marriage Eike the 


life 
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life and to the wife for life, the re- 
mainder to truſtees for five hundred 
years to raiſe younger children's 
portions, to be paid to them at the 
age of. eighteen years or day of 


67 


mariage, remainder to the firſt and Reverſion 


every other ſon in tail male, with 
remainders over : there if any 


in any 
terms may 


be told 
during the 


younger children attain to the age of ———— 


eighteen in the life of the father li 
and mother, they are intitled to 
have their portions raiſed by the ſale 
of this term in reverſion ; becauſe 
the term is an intereſt veſted in the 
truſtees, which they can ſell, and 
therefore by the words of the truſt 
they may be compelled to {ell it, 
for the father has put ſuch term out 
of his power during his life where 


he has veſted it in another ; and if 


tathers will be ſo indiſcreet as to 
veſt ſuch power in truſtees, by their 
marriage agreement that other per- 
ſons ſhall raiſe out of their eſtate 
portions for their children, they 
muſt be content to abide by it, for 
K 2 when 


68 
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when the fortune is made payable 
at the age of eighteen or day of 
marriage, it does not appear to be 
the intent of the truſt that the 
children ſhould ſtay any longer, 


therefore the court will decree ſuch 


portions to be raiſed immediately. 


If an eſtate were limited in 4 
marriage ſettlement to the husband 
for life, then to the wife for life, 
then to truſtees for five. hundred 


years, to raiſe portions for younger 


daughters, payable at the ' age of 
eighteen or day of marriage, if the 
father dies without - iſſue male be- 
gotten on the body of his wife: the 
wife dies, leaving daughters, two 
only attained their age of eighteen, 


and preferred their bill in their fa- 


ther's life time for their portions, and 
had them decreed to them by ſale 
of the term ; becauſe after the death 
of the wife the proviſion is not con- 
tingent, bnt becomes abſolute, for 
the only contingent part of the pro- 
$1933 viſo 


LEX PRATORIA. 
viſo is, whether the husband ſhall 
die Without iſſue male from that 
wife, 'and not whether he ſhall die 
or not, for that is certain, and the 
wife being dead there can be no iſſue 
male from her, and therefore in all 
events the portions are to be raiſed; 
and this the rather becauſe it dr 
not clog the fortune of the eldeſt 
ſon but he in the remote remainder, 


for whom leſs regard is preſumed to 


be had than -for the iſſue of that 
marriage which is to be provided 
for out of the eſtate. So it is if 
the term itſelf were limited to 
truſtees in caſe the husband dies 
without iſſue on the body of the 
wiſe, for the contingent part of the 
provifo falls upon the death of the 


wife, and ſo the term veſts in the 


truſtees. But they never let the 
truſtees ſell or mortgage the reverſi- 


* 


onary term for maintenance. Lady prec. 


Pierepoint againſt Lord Cheney 
2. 0. ea Jo Þ | 


Chan. 
1 F. W. 


70 LEX PR TO RIA. 


» Salk. But if there be a marriage ſettle- 
159.44. ment in which the eſtate is limited 
1 to the husband for life, remainder 
vain to the wife for life, remainder to 
ck. truſtees for five hundred years for 
C.C. 117, raiſing 2000 J. for daughters, re- 
== =p mainder to the heirs male of that 
2 Vein. marriage, and if the husband dies 
8 without iſſue male of that mar- 
190. xiage, then ſich ſum to be paid to 

| ſuch daughters as ſhould be unmar- 
ried and unprovided for at the 

death of their father, at their age 

of eighteen or day of marriage, 

and the wife dies, leaving iſſue. 
daughters 'only, here ſince _ li- 
mitation of the truſt of that term 

is for daughters unprovided for at 

the death of their father, the porti- 

on ſhall not be raiſed during his life, 
becauſe this depends upon an event 

which can never be ſeen whether it 

will happen during his life, that is, 

whether he will provide for his 
daughters or not, and therefore the 


contingency 
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contingency does not fall during 
the life of the father as it did in 
the ſormer caſe. MP 1 885 
T 4 father limits or deviſes porti- In * 
ons to his daughters or younger 139- M3, 


Attorr 


children, payable at their reſpective General | 
ages of twenty one years, or other - wand 
certain time, Without making any fon. 
other provion for their maintenance 72 = 2. 
in the mean time, and dies, in this . 
caſe they ſhall be farereſt | for their 337. 
portions from lis death till paid; 
becaufe the father E he had lived 
was obliged by the Jaw * God and 
nature to have p provided or them. 
But if f ich — . — had been pro- 
vided in n fuch ae by a ſtranger, 
then the ey ſhould Bes carried 
interek in che al in time for the 
children 8 maintenance ; becauſe it 
was meer bounty in the ſtranger er, 
and he was under no ſuch N 
as the" father to pro ide for them, 
and thebelore his proviſion | fall 15 
Cäarxri 


5 
93 od, 
#143 


72 LEX PRATORI A. 
carried no further than he has pr 
pointed it. 


In Virid. If a woman has a — Ad her 

109. MS: and ſhe marries during minority, 
QOT an 

Ricaut, the truſtees that are to raiſe ſuch 


Fac. 66. fortune, or the _ executor that by 


Chan. will is to pay it as a legacy, may 
* come and inſiſt to have the fortune 
ſettled, not only againſt the hus- 
band himſelf, but even againſt the 
creditors of th husband if he has 
aſſigned. ſuch fortune over for the 
payment of his debts ; becauſe, tho 


1105 
King is an uniyerſal guardian to in- 
fants, and ought in the Court of 
Chancery to —4 care of their for- 
tunes. And tho by the Eepickhr 

cal Law ſhe is at age to marry, yet 
by the Temporal Law ſhe cannot dit. 
poſe of her fortune, and therefore 
the court will make ſuch diſpoſition 
of the fortune of the ward as. may 
be moſt beneficial for her. But if 
ſhe was at full age at the time, of 
her marriage, then ſhe was out of 
i the 


LEX Priiafyb EAA 


75. 


the care of the Court, and ſince! Creditors. 


* rian as 


ſhe might diſpoſe of her perſon and gainſ Sel- = 
fortune, if ſuch fortune Was aſſon-- 


by, and 
Amhhurſt. 


ed to the creditors of the husband, >. Ec 


they may prefer their bill againſt 
the "truſtees or Executors to have 
the fortune, and D 0 it was 
rene 1 oy af 


3:1 $3 


26 


a to "the rndlteſhſtertwes _ Baron and 


band and wife,” the Rules of Equity 


Feme. 
Terms for 


generally follow the Rules of Law, years: 


and therefore where an husband 
married a Lunatic who was under 


the care of the court, without the 


leave of the Court, Which marri- 
age was ſentenced to be good in the 
Spiritual Court, tho the Court 
comibiitied him for his contempt, 
and ordered him to make a ſetthe- 


ment equal - to the wife's fortune, 


which he did not, but he died in 
contempt, and his "wife died ſoon 
after without iſſue: The per- 


ſonal eſtate, as jewels and money, 
which were. in the cuſtody of the 


VOL. II. 1 Court, 5 


_ belonged to him by that law. For tho 


under the guardianſhip of the Court 


LEX PRATORIA, 
Court were decreed to the adminis 
ſtrator of the husband, . becauſe it 


the Court of Equity would ſo far 
take care of the Lunatic who was 


that the husband ſhould make a ſet- 
tlement equal to her fortune, yet 


when the reaſon of the proviſion 


was at an end, the Court, which 


only held the ſtake, could not alter 


the property of the fortune, which 
was transferred by law from the 
wife to the husband. So the Court 
allowed that the husband might 
diſpoſe of all terms for years which \ 


were held in truſt for her, becauſe 


the law gives him the diſpoſition of 
ſuch terms for years, for they are 
chattles, and therefore they are un- 
der the dominion of the husband; 
but if he does not diſpoſe of them 
they ſurvive to the wife, be- 
cauſe the limitation in ſuch con- 
tracts being made to the wiſe and 
her repreſentatives, they cannot · be 


LEX PRATORIA 
claimed Jure repreſentationes ds 
ring the life of the wife. 80 if the 
husband ſurvives that term, it is togo 
to him and his executors or admini- 
ſtrators, becauſe it cannot go to the 
ive of the wife, for the 
death of the wife had the dominion 
over it, and therefore the executors 
of the wife cannot come and claim 
it, becauſe ſhe had diſpoſed of it 
herſelf, by putting it under the do- 
minion of er ber mar- 


rage. 
8 


| — abs MRs 


a5 ro the diſpoſiibn of the rruſt of 
owifl's — wo! 4 hy! e 


But if the wife ine mw 
of lands in fee there the husband 
' conſent of the wife, becauſe a Fine 
is neceſſary for the diſpoſing. of 
lands in fe and therefore if he 


ſhould diſpoſe of it without a Fine, 
L 2 : 


R 8 , 
01 8) 


75 
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the wife or her repreſentatives may 
enter and recover the land, and 
conſequently the eg for: which 


it wawpledged.c>: ee 
50 03-03 10h 5.4 
If the busband las a bond or chat 


in action of the wiſe, and ſhould 
aſſign ſuch bond without a valuable 
donſideration, yet it all. continue 
to the wife . the death of the 
husband notwithſtanding : ſuch diſ- 
poſition, becauſe ſuch diſpoſitibn is 
void: at law, it being a Choſe in 
Action, and it cannot be ſet up: in a 
a Court of Equity, becauſe it is a 
meer dohintary conveyance without 
2 cinſideration. ut if the husband 

had aſſigned ſuch bond upon valua- 
ble conſideration, it ſeems a Court 
of; Equity willi:make; it good, be- 
cauſe-a husband may provide ſor lis 
family out of the) chattles of the 
wiſe, : and N an. . 


table ms. 83 

Ii 34 9101 8 5 aA; My; Ti 
- at. * 5 ; 

OH 2 -£ ) : . But 
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But where there is no Settlement, 
tho' the wife by the marriage be- 
come intitled to and recover dower, vent. 
yet if the husband in his life time Pheant 
does not recover the debt due by againſt 
Bond to the wife, this being a Choſe Pn. 4b. 
in Action, the wife ſhall have it and EI i. 
not the husbandꝭs repreſentatives; the; 1. 
husbandchaving only an- equitable 3 ma 
power::over- ſuch; debts, and Where 
he makes uſe of ſuch powerg upon 
valuable r conſideration, :it is an equi- 
table diſpoſition of them. Or if 
the husband had mage, or agreed to 
make; a: ſettlement on the wiſe in 
conſideration of the debt to,;the: 
wie, there he had been a purchaſer 
for valuable conſideration, and his re- 

preſentative ſhould have it againſt; 
the wife s repreſentative. |, 2 Chan- 
cery Gaſes, 15. Merideth againſt, | 
Wynne... Tho there, the ſettlement, Ea. ab. 
is. not mentioned to be in eue Rep. Eq. 


tion of her marriage. ie 


1 Fin Che. 
314» 


| 
Jy 
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885 Portion. 
$55; 103 
I Oats If 2 haben wr a term ot 
mir years upon truſtees for himſelf for 
Tanner a, life; then to his wife for life; for her 
. jointure, then the husband dies, and 
— the wife- marries again, my Lord 
+ Nottingham was of opinion that 
archer the ſecoml husband could not difs 
poſe: of this term, without the wife's 
coming; ſecretly to be examined to 
her bonſent in the Court of Chan- 
cery. And this was upon che prinvi- 
ple of making terms for years ſubjeRt 
to che fame conditions as if uch pro- 
viſion” Had been made” out of the 
frechold. And therefore he was of 
opinion that ſince à freehold Join- 
ture could not be aliened without 
4 Fine where the wife was ſecretly 
| | extitnined, ſo where the wife was 
nr yk in the truſt of a term, that 


ane wot b be aliened withoat- a ſe- 
TRY) cret 


4 


LEX PRATORIA. 
cret examination in a Court of E- 
quity. But this was thought to be 
a Reſolution that would confound 
the diſtinct properties of the chat- 
tle and real eſtate, and let in many 
arbitrary Reſalutions about them, 
and therefore this Decree was re- 
verſed in the Houſe of Lords, and 
it was was decreed that ſuch terms 


under the power of the ſecond 
husband who did not enter into 
any agreement, concerning them as 


of the wife's whatſaever, but the firſt 


A wiſe poſſeſt of 2 term, before 
marriage with a fecond husband 
ſettles it by deed. on her children 


er to revoke theſe uſes, and limit 
any new ones to ſuch perſons as ſhe 


by 


any other terms or truſts of terms' 


husband who had entered into the a- 
greement, and ſettled the term could 
not diſpoſe thereof to prevent the 
proviſion intended by the ſettlement. 


by her former husband, with pow- 


79 


and the truſt of them were as much 


In Virid 
18,19, 20. 
34 Co . 


7, 8, 9. 


bo | 


LEX PRATORIA. 
by her deed ſhould appoint, which 


deed the husband ſigned. ' The 
ſecond: husband dies, ſhe marries 2 


third husband: it was reſolved by 


the Court, that during the life of 
the ſecond husband ſhe might by 
her deed revoke the former uſes 
and limit new ones, becauſe the ſe- 
cond  husband's ſigning the deed 
was a conſent to all the uſes and 
powers in that deed, in the manner 
therein mentioned; and therefore 
a conſent to her revocation of 
the former uſes and limitations 
of new ones; and therefore the ſub- 
ſequent deed is only a continuation 


of the uſes declared by the firſt 


deed, ſo that all the uſes ariſe out of 


the firſt deed to which the husband 
was conſenting, But the third husband 
not conſenting to that deed, the wite's 


power of revocation was ſuſpended 
by the coverture, ſince ſhe could 


do no legal act without the hus- 
woes 


LEX PRETORIA. 


band but by his conſent, and the 
husband and wife cannot diſpoſe 


of it, becauſe by the truft it muſt 


be the meer act of. the wife, and 
that cannot be, if it be under the 
influence of the husband, and there- 
fore neither the wife alone, nor witli 
the third husband, can diſpoſe of it, 
during the coverture, in prejudice 


of the children by the firſt husband, 


81 


But it a woman poſſeſſed of 2 2 Ch. Ca. 


term for years, upon her marriage, 
convey it to truſtees for the uſe of | 


73: 


I - —_ 


Pie again 


her husband's creditors for ten Hunt. 
1 Ch. Ca. 


as ſhe either ſole or. covert ſhould Dakins 


years, and afterwards to ſuch uſes 
appoint, and the husband agrees 


poſe of this term aſter the ten 
years, becauſe there was a reſulting 


and his 


wife a- 


thereto : here the husband may diſ- yu Be- 


risfo 


truſt in the wife of the term, and 


ſuch reſulting truſt is by the marriage 
under the power of the husband, 
becauſe there are no negative words 


to make it a ſeparate. maintenance, 
VoL. II. M and 


Fell 


EEX PRATORYHE 
and therefore if the husband diſpo- 
ſes of it before any declaration made 


by the wife, ſince the reſulting truſt 
bamato the wife, it will be good.” 


But it ſhould Gem in this caſe chat 
if the wife ſhould diſpoſe of this 
truſt before any diſpoſition made by 
the husband, ſuch difpoſition would 
amount to a declaration upon the 
firſt contract, and ſo would be 
good: becauſe the husband con- 
enting to ſuch diſpoſition, ſuch uſes 
will ariſe by virtue of the original 
deed to which he conſented. 


If a woman be jointured in Free- 
 holg lands ſubject toa judgment, and 
1. the husband after marriage makes 
a leaſe of theſe lands to a third per- 
ſon who has notice of this marri- 
age, but not of the jointure, the 
husband dies, and the leſſee purcha- 
ſes in the judgment to protect his 
term, here the notice of the mar- 
riage was conſtrued by my lord 

26 N 


LEX PRATORIA, 
Notting ham as notice of the join- 
ture: becauſe , marriages between 
perſons. of fortune are ſeldom made 
without ' ſettling the wife in the 
land, and ſuch ; conſtructive notice 
he held to be ſufficient, becauſe the 
wife being under the power of the 
husband could not give proper no- 
tice, ſo as to te an alienation 
of hat intereſt. 


| 1165 a ot BST of 1 = Purchaſe 
an ineumbrane on that eſtate at an de. ul 
under value, or an executor pur - 

chaſe in a debt ſor less than is due 

upon it, this purchaſe. is made for 

the benefit of the eſtate. in one caſe, 

and of the teſtator s eſtate in the 

other, becauſe he that takes upon him 

a truſt for the benefit, of the perſon 

for whom he is a truſtce, aught not 
to take advantage to himſeif, and 
therefore the purc haſe i in theſe caſes 
is for the beneſit of the nm 


_ nt the han ift 


83 


84 


Mortga- 
ges. 


LEX PRATORIA. 


But if A. purchaſe in a mortgage 
or incumbrance on the eſtate ot B. 
at an under value, B. ſhall not re- 
deem or take off that incumbrance 
without paying the whole money; 
becauſe the whole money is due 
from B. and therefore he ſhall not 
profit himſelf of the contracts of 
A. But if A. mortgages to B. and 
aſterwards to C. and D. purchaſes 
in the mortgage of B. at an under 
value, knowing of the mortgage to 
C. C. ſhall redeem paying the 
money that D. gave; becauſe C. 


was intitled to the redemption be- 


fore D. intermeddled, and therefore 
D. could not intermeddle to croud 
out any part of the money that was 
ſecured on the eſtate, and there- 
fore if D. has all the money tliat 
he laid out upon the purchaſe of 
the incumbrance, he ought not to 
hinder his neighbour from receiv- 
ing his own money out of the ef- 
tate: for then O. would receive his 

own 


LEX PRATORIA. 


own from C. without unlawful uſu- 


ry, but if D. was to receive the 
money from A. there he ſhould have 


the whole money that B. lent, be- 


cauſe as far as D. did not pur- 
chaſe at the price originally paid by 
B. it was the gift of B. But this 
ſhall not prevail as a voluntary diſ- 
poſition in the former caſe, becauſe 
the money is preſumed to be ad- 
vanced by D. to keep out C. from 
the redemption, ſince he was under 
no neceſlity to come into this act, 
and therefore when he does come 
into this act, he ſhall come in as a 
lender, and ſo if he has his princi- 


pal and intereſt paid it is ſufficient. 


But if B. had offered the redemption 
to C. at the ſame value he ſold it to 
D. and C. had refuſed it, there it 
had been otherwiſe, becauſe then 
there was no injury done to C, by 
letting in another, when he had re- 
| fuſed to take it, and therefore D. 
ſhall have the whole money due on 
the mortgage, and not what he 

gave 


85 


86 
What 
debts a 
purchaſer 
muſt diſ- 
charge. 

"Ih $408. 
1 Chan. 
C 


_ Culpeper 
againſt 
Atton. 

115--221, 


LEX PRATORIA. 
gave only. Quære if C. had 
notice of the whole money lent to 
B. before he lent any to A. whe- 
ther D. might not have taken an 
aſſigament and We the whole 


Nagy. 


If a man ſettles or r deviſes, a+ 
to truſtees for the payment of debts, 
if there be any debts particularly 
mentioned, the purchaſor muſt ſee 
to the application of the money, 
becauſe it is an expreſs truſt that 
will run with the land, and the 
buyer muſt ſee it diſcharged: but if 
it — only for the payment of debts 
in general, there the truſtee is only 
truſted with the application of the 
money, and the purchaſer has no 
notice of the debts, and need not 
ſee to the application of the mo- 


If a man deviſes. lands for the 
payment of debts, the perſonal eſ- 
tate muſt be applied in the firſt 


place, 


LEX PRATORIA. 


place, yet the purchaſor is aſe if 
he pays his money; ; becauſe that is 


an act that is only to-be ſettled with 
the heir by the truſtee, and the ex- 
ecutor and the purchaſer come in 
fairly to the diſpoſition of the teſta- 
tor ; but if the purchaſe had been 
pendente lite, then the purchaſer 
had made himſelf party to that ac- 
count, becauſe the eſtate _ Is 
| ſubject to the event of the decree 


Where unde are ſertled or geviled 
in order to raiſe money out of the 
rents and profits of ſuch lands, for 
the payment of portions at certain 
and prefixt days, or for the pay- 
ment of debts: here, tho there be 
no clauſe of impowering the truſ- 
tees to diſpoſe of the land, for the 
purpoſes aforefaid, by fale or mort- 

gage, yet if the portions cannot be 
id out of the rents and profits, 
fo as to be paid at the times ap- 
pointed, nor the rents and profits 


anſwer the payment of the debts 
within 


87 


Rep. Eq. 
81 
Prec. ; 
Chan. 


Sh rewſ- 
bury. 

1 Ch. Ca. 
173. 


3 C. R. 
Back- 


houſe 
againſt 

Middle- 

ton. 


83 


LEX PRATOR1 A 


within a reaſonable and convenient 


time, the truſtees may ſell or mort- 
gage the lands, in order to fulfil the 


truſt ; becauſe it is the deſign of the 
truſt, that the debts and portions 


ſhould be fatisfied out of the lands, 
and if they cannot be ſatisfied by 


the perception of the annual profits, 


they mult be ſatisfied by the profits 
of the fee ſimple. And this muſt 
appear by an account taken of the 
debts and portions to be ſatisfied out 
of the eſtate, and likewiſe of the 


annual profits of ſuch eſtate. But 


if ſuch payments be to be made out 
of the annual profits or rents only, 
there ſuch payments muſt be made 
as they can without ſale or mortgage; 
becauſe the Court cannot inlarge 
the diſpoſitions that perſons make 


of their eſtates farther than the in- 


tent of ſuch conveyances. So like- 


wiſe if the payment had been out 
of the rents only, the lands could 
not have been Gia by the truſtees, 


becauſe 


LEX PRATORIA 


becauſe the truſtees were con- 


fined to the eee income of the 
lands. 


Thir dly, Fe. auds, F 


8g 


Voluntary conveyances are always In Viridi, 
fraudulent againſt purchaſers, and 2* 


therefore any perſon coming in by 
a voluntary conveyance, and purſu- 
ing a purchaſer at law, ſhall be ob- 
liged to diſcover his title in a Court 
of Equity : becauſe it is againſt con- 
ſcience to proceed to diſquiet ſuch 
purchaſer upon a meer vol 

conveyance, and the purchaſer has 
a right to know what dormant titles 


Chan- 
dois'scaſe. 


C. C. M. S. 
12, 


ſuch volunteer has to ſet * n | 


him, 


A patron. bb a clerke to a 


living, and after auftitution, and i in- 
duction, requires, him to, give a | 
bond of reſignatipn, which the in- 
cumbent refuſiog, a third perſon, 


Vor IL N to 


90 


LEX PRT TO RIA. 


to whom a grant of the next avoid» 
ance after the death of the late in- 
cumbent, was made by the patron, in 


truſt for himſelf, brings his guare 


In Viridi. 


31. 
C. C. 15. 


impedit againſt the incumbent, and 
had a verdit and judgement: 
whereupon the incumbent brings 
his bill in Chancery for an injunction, 
and upon the whole of this matter 
obtained a perpetual injunction; be- 
cauſe it was a fraud to grant the 


avoidance to over- reach the incum- 


bent with whom Re had filled the 
Cure. | 


If a man obtains a bond or cove- | 
nant by fraud which is not negoti- 
able, there if ſuch covenant or 
bond be aſſigned over to a third 
perſon for "huſh conſideration, 
without notice of the fraud, yet 
ſuch aſſignee ſhall not recover, be- 
cauſe the bond or covenant being 
originally got by fraud, tho' the 
covenantee or obligee had obtained 


the ſolemnities * contracting, yet 
having 


LEX PRATORIA. g1 
having obtained them ſo as they did 

not bind in a Court of Conſcience, - 

the contract creates there no obliga- 
tion, and therefore the aſſignee who 
had no title at law, becauſe he muſt 
ſue in the name of the perſon who 
committed the fraud, is not intitled 
to any relief in a Court of Equity, 
and the rather, becauſe ſuch aſſig- 
nee might have gone and enquired 
of the covenantor or obligor, and 
ought in prudence to have done ſo 
before he took his contract as a ſecu- 
tity for his money. 


If a man aliens his land by a vo- Sale of 
luntary conveyance, and ſuch con- 1 574 
veyancee ſells for valuable conſide- 1344. 
ration, the land is for ever bound; againſt 
For this is not like the former caſe, Langham. 
becauſe the alienor does convey an 
intereſt, but the ſolemnity in con- 
tracting in the former caſe being ob- 
tained by fraud creates no obligati- 
on; therefore in the caſe of land, 
if the perſon who comes in by the 


N 2 voluntary 
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voluntary conveyance ſells to ano- 


ther for valuable conſideration, he 
fixes the intereſt in ſuch purchaſer ſo 
as not to be ſhaken. 1. Sderfin, 
133. Rogers againſt Longham. 


So if B. obtains a conveyance of 
land from A. by fraud, and quits 
the poſſeſſion to B. and 'B. ſells the 
land to C. for valuable conſidera- 
tion bona fide, and without notice, 
A. can never obtain the lands 
againſt C. becauſe the fraudulent 
conveyance with the quitting the 
poſſeſſion transfers the intereſt, and 
then when C. has obtained an inte- 
reſt at law for his money, bona fide, 
a Court of Equity ought not to 


take it from him. 


If A. makes a voluntary con- 
veyance to B. and A. afterwards 
conveys for valuable conſideration, 
the valuable conſideration ſhall take 
place. But if B. had firſt convey- 
ed upon a valuable conſideration, 

then 


LEX PRATORIA. ww 
then his conveyance ſhould have 
taken place: and in ſuch caſes if 
both conveyances be. voluntary, it 
lies only on the priority; for A. had 
an intereſt notwithſtanding his vo- 
luntary conveyance to convey for 
valuable conſideration, for quoad 
ſuch perſons coming in for value, 
he had an intereſt to convey, and 
B. having the legal intereſt in him 
could likewiſe convey, ſo that the 
purchaſer who firſt comes into the 
legal intereſt upon a juſt and va- 
luable conſideration has the title. 


As to the perſonal eſtate there is Perſonal 
a difference betwen contracts that te. 
are negotiable, and ſuch as are not; 
fora man that has obtained a fraudu- 
lent contract that is not negotiable, 
as a bond or covenant, this as we 
ſaid, creates no obligation in a Court 
of Equity, and therefore tho' the 
aſſignee comes in for value, he ob- 
tains nothing. But if a man ob- 
tains a negotiable note by —_ 
an 
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and he actually negotiates it for 
value the indorſee of the note ſhall 


have his money of the drawer, be- 
cauſe he has done a mercantile 


act, and therefore ſubjects himſelf 


to the mercantile law; and it 
would be the ruin of all commerce, if 


the original cauſe and confideration 


of ſuch notes ſhould be inquired into, 
and the indorſee has a legal right to 
the note, and a legal remedy at 
law, which a Court of Equity 
ought not to take from him. But 


the aſſignee of a Choſe in Action 


CS 
M. S.331. 
Turton 
againſt 
Benſon. 
Eq. ab. 
45- P- 5. 
2 Vern. 
264. 
ee. 
Chan. 
$22. 

- Cafes. L. 
E. 445. 
. . 


496. 


has no remedy at law, or a right 
to ſue in his own name, and has 
only an equitable remedy, and he 
fails both in Law and Equity when 
the bond is obtained by fraud, and ſo 
has no right againſt the original 
contractor tor the money. 


But there 1s another difference in 

a negotiable contract, and that is 
that wherea negotiable contract is a: 
tually 


LEX PRATORIA. 


tually negotiated in a mercantile 
way, there the indorſee ſhall in all 
events have his money, becauſe he 


claims by the mercantile law, and 


it would put a ſtop to all com- 
merce if - it were otherwiſe; but 


where it is not actually negotiated 


in the mercantile way, as if it were 
aſſigned as a collateral ſecurity for a 


debt already contracted, there the 
indorſee ſtands in the place of the 


indorſor, and takes the note, ſuch 


95 


as it is, to prop and ſupport his In viridi. 


own intereſt to a debt already con- 


219, 222, 
Turner 


tracted, and therefore he does not againſt 


- Alfort. 


come in in the mercantile way C. C. Ms. 
where the note paſſes as ready mo- 7. 


ney, ſince the money was advanced 
before he had the note; and there- 


fore not coming in in the merchan- 


tile way, if the note was fraudu- 
lently obtained, or by gaming, he 
has no remedy againſt the drawer. 


It ems that this Abould be an- 
derſtood of Relief in Equity, for 


ſo 
5 
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ſo is the caſe of Turner againſt Al. 
fort, where the plaintiff had loſt 
the note; and it has been deter- 
mined that an Indorſee bona fide 
without notice ſhall recover at law, 
tho the winner ſhall not. Salkeld, 


. 344 Huſſey 1 Jacob. 


| There are further ann 10 
tween negotiable contracts and o- 


thers: for if a man draws a nego- 


tiable note and aſterwards comes 
to pay it to the promiſſee of the 


note, and the promiſſee does not de- 


liver up the note, but pretends to 
have loſt it, having actually before 
negotiated it, or if he negotiated it 
afterwards, the drawer muſt pay 
this money over again, becauſe he 
ſuffered ſuch a negotiable inſtru- 
ment to ſtand out againſt him; 
therefore he truſts to the honour of 
the promiſſee and to his covenants 
if he takes ſecurity againſt it, and 
contributes, by letting the note lie 
out 1 him, to the defect of 


Ol | the 
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the indorſee W las taken it in 
the way of trade inſtead of money. 
But if a man has bound himſelf in 
an obligation, and aſterwards comes 
to pay the money and the obligee 
pretending to have loſt the bond, 
receives the money and gives a re- 
leaſe; this is a legal diſcharge to the 
obligor, and tho” the obligee ſhould 
either beforè or afterwards aſſign 
ſuch bond, a Court of Equity 
would never oblige'the obligor to 
pay it over again, beeauſe the obli- 
gor has a legal diſcharge, and there 
is no Equity againſt him to pay it 
over again. And here the aſſignee 
muſt take his remedy againſt the 
aſſgnor upon his covenants, one of 
which in the common courſe of 
conveyancing” generally is, that appeals, 
there is the ſum due on the bond „, mn 
or covenant, and that he will not Richard 
releaſe or diſcharge" it. So if one of * ug 
the co-obli gors pays the money by and Wer 
a third hand to che obligee, und Frarman 
no releaſe is given, and an aſſign- daffon- 

VOI. II. O ment 
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ment of the bond is afterwards 
made to a third perſon without no- 
tice of the payment, as a collateral 
ſecurity for a debt betore contract- 
ed, there the other co-obligor ſhall 
not pay the debt over again, be- 
cauſe the aſſignor aſſigned nothing, 
the money being actually paid when 
ſuch — was made, and 
conſequently the contract diſſolved 
in Equity, and the aſſignee as to 
the money being due on ſuch con- 
tract truſted only to the covenants 
of the aſſgnor. In domo Procerum 


Richard May againſt Wentworth 


Harman. 


But if the bond was aſſigned for 
value before payment, there an 
equitable intereſt paſſes, and, in ſuch 
caſes if the obligor pays the money 
to the obligee, and cannot plead 
ſuch payment at law, a Court of 
Equity will not interpoſe to aſſiſt 


him, for he ought not to profit. of 
| a own uncautious payment againſt 


perſon 


LEX PRATORIA. 


a perſon who comes in on an equi- 
table conſideration : and the Court 
of Equity cannot injoin in this caſe 
becauſe the obligee proceeds con- 
trary to conſcience, in as much as 
the obligee after aſſignment is looked 
upon in a Court of Equity as a no- 
minal perſon, and therefore a Court 
of Equity ought net to interpoſe 
where the aſſignee is only ſuing in 
the name of the obligee in order to 
recover his juſt debt. But if the 
obligor can plead his payment at 
law, there it ſeems a Court of Equi- 
ty will not interpoſe to alſiſt the 
aſſignee, for WHen payment is made 


0 7 > 


without fraud there is | no! Equity C C. x, 
that the money ſnouid be paid over viridi. 33, 


again, and the aſſigneeg who had no 
legal intereſt in thè Choſe in Action 
by his contract; muſt take his reme- 


Aso due idads wiki kink 
where their fathers" are tenants for 


W's: life 


Sir Robert 
Lo og 8 


28e. 


1 1 2 777; 264. 
Bargains 
W 
heirs. 


doo EEA PRATORIA. 
life, the rule ſeems to be this, that 
if the heirs haue a maintenance 
from the father, and ſhould take; up 
goods at extravagant rates, the 
Court of; Equity will in ſuch caſes 
relieve aſter the death of the father, 

and reduce the bargain to the m. 
mon value of the goods, with al- 
laynee;of intereſt from the time 
Freeman. Of taking them up, becauſe: ir 18 an 


Wildman appreſiive; bargain, and merely te 
againſt ſupply the extravagance and prodi- 
Benke. gplity2of the heir And there haue 
bend inſtances) whers the hein has 
been ſpelieved, tho in n former bill 


exhibited: by. the crecditors he refuſcc d 
tape the debt, anch ſwore he would 
8 e. to Equity fon relief. But 
if the heir had no maintenance fram 
his father, and was: turned out upon 
0 5 ; unreaſooable. diſpleafures taken by 

... the:facher,: there if. the bargain. be 
made and not exceſſively. beyogd 
40 the proportion of aſſurances, ſuch 
3 tand, betauſe it 
S naxi-ro: ſupply the luxury and 
2A 4 © pro- 


LEA PRATORIA. 
prodigality of the heir, but to keep 
him from ſtarving, and ſince. the 
ſeller would have loſt his money in 
22 heir had died during the life 
of the father, he ought to have a 
proportional benefit for ſuch hazard. 


If a woman males any convey- © 
ance of her own eſtate before mar- 
riage without the privity of her. . 
intended — — e 

ent or OW an | 
or afiect her eſtate, other than 

ſuch as were upon valuable confi- I 
deration, they: ſhall not affect the 
Husdant : for chis ig an apparent 5: 
nion ofa laber th wide 
eſtate. 7 0 179752 Ft 
ing © N011t%1) 221 fli Safe 0 f 36ti 


Wechey axe — it oo far 
hes Wire a collateral relation 
gixes & portion with the wife, and 
the wile» gives ſecurity to pay, part 
of it back again, and. then the hus- 
yo lama without iſſue, and then 


the 
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the wife dies, and the executor of 
the wife ſues in a Court of Equity 
to have the ſecurity given by the 
wife delivered up, the Court hath 
decreed it accordingly, becauſe the 
ſecurity was fraudulent, and paſſed 
no right to the money, and a ſecu- 
rity that ought not to be made 
ought not to be ſued, and this can- 
not be compared to a voluntary 
aſſurance, becauſe there the grantor 
. paſſes what may lawfully be given, 
but the wife cannot lawfully give 
any part of that which was con- 
veyed to the husband, and the 
Court of Equity ought to take ſuch 
reſolutions as tend moſt effectually 
to the diſco nt of - ſuch 
_ . frauds, and therefore they hold that 
what is diſhoneſt in its creation can 
never alierwitds od made good.” 


"Where a man tiles A e 
| conveyance with power of revoca- _ 
tion, and afterwards contracts bond 
_ or other debts which 4 

bin 
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bind the perſon, | ſuch creditors 
ſuing the debtor to a judgment, 
ſhall extend the lands in the hands 
of the voluntary conveyancee, and 
make a title in an Elegit to the 
lands in his hands, notwithſtanding 
ſuch voluntary conveyance, by the 
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ſtatute ; but if it be a debt only Str. 


upon a note, and the note is redu- 

ced to a judgment during the life of 
the debtor, there the creditor can- 
not affect the volunteer, becauſe the 


debt does not bind the heir, but 


Morn: the perſonal aſſets, 


13 El.C.5. 


But if a man. purchaſes of the M. & 


volunteer with notice of the bond 


debt, it has been reſolved that ſuch — 


bond debt will not affect the pur- 
chaſer, for the purchaſer is to look 
no farther than the title, and os 
bond debt is no part of the title till 
it is placed on the land by the 
judgment; and if a man had pur- 
chated from the firſt conveyancer 
with notice of his debts. by _ 

tne 


— 
iridi. 


fo > 
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the purchaſer would not have been 
obliged to look after the payment of 


ſuch debts by bond, becauſe they 
are truſted upon mere perſdnabſecu- 


rity which the creditor” muſt eom- 


pel the perſon to pay, and are no 


—_ the _—_ the wand 


But if it were dakerwile perſiv 
ſcerrity would be turned into real 
fecurity in a Court of Equity, and 


_ creditors would embrangle the title 


where they had not taken ſecurity 
upon it, and the volunteer is juſt in 
the place of the firſt conveyancer, 


and therefore the debts of the firſt 


conveyancer ſhall no more hinder 
the fale and come upon the pur- 


- chaſe money, than if the firſt con- 


veyancer himſelf had fold, for 


when the fale is made by the volun- 


teer, the firſt conveyancer then ſold 
guoad his creditors, the voluntary 


conveyance as to them — no- 
_ 


* cently 
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bo: 2 1815 0 [> DON fit 13 FI - 083 91 
;, Formerly. it Was; held in the In viridi. 
Court of Equity chat if a man had C. C. 24; 
made; his Will and, had deviſed ſeve- V. ** 
ral e een e ee D 
that. the perſonal eſtate would not 

and, wer, Bad za, diſcourſe with his 
heir touching his, intention to 
charge the real eſtate with che le- 
acies, but omitted to do it upon 
Promiſe. of the heir, chat he 
would ts hemdihirged, het. ink 
uch it of Equity would 
— „ and he ;;the 
upon the heir. no VI. 7 


thy ol ni reifen ety. 949 


But now the; modern reſolutions Pariſh Str | 
of the Court have been; that na Clement 
ſuch, parpl promiſes ſhall, charge the Philips. 


cltate, for if the eſtate be.chargedy dan cen 
it — 2 . by the lol fell ſuch 


the teſtator, and there can be n o Nader. 
will without the 9 — 0 
ed by the Statuts of Fraud and). 
Perjuries and ig papel proof [of this 4 
nature he n che wills tha 


Vol. II: P are 


„„ 


n — 
wa IF an, < — 
22 311K 37 we 


= wy 
* d 
— 


1 A 
too 
* % 
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are in writing would be changed 


by evidence that is de hors. And 


they have now come to a ſettled 


rule in a Court of Equity, that a 
will in writing can never be al- 
tered or changed by any parol 


proof, for tho they will read parol 
proof to 'fortify any natural con- 


ſtruction that riſes Aon the words 
of the will, yet they will never 
read any parol proof to make an 
alteration in a 18 will, or addition to 
it, and if this ſhould be admitted, 
it would be a charge admitted 
meerly on the parol proof where 


there was nothing in the wall to 
ground it; but if the heir confeſ- 


ſes the promiſe, then it ſhould ſeem 
- that a Court of Equity will decree 
i., for then there is no danger of 


ae J 


80 allo i a will be obtained by 
circumvention and artifice, yet if 


the teſtator had Animus Teſtandi, 
the Court will never look back in- 
to 


LEX PRETORIA. 
to the cauſe of procuring the will, 
for tho in deeds, where à man is 
trepaned by any falſe acts to the 


the Court will ſet them aſide; be- 
cauſe the grantor parts with no- 


to paſs it, and the grantee gains 
nothin gby any ſuch corrupt artifices, 
—— is diſhoneſt to inſiſt upon 
ſolemnities of — «here 


the voluntar 1 Zeſtatoris, lor no 


the will, ſince it is ambulatory, till 
his death, and therefore here a 
Court of Equity looks no faxxher 
than whether he had Auimur Teſ- 
rand; at the time the will was 
made, and if they ſhould go back 
to the = procuring cauſes of ſuch 


ry them to conſider, whether ſuch 
wills were made, or legacies given, 
_ reaſonable and juſt 9 


departing - from! his intereſt, there 


thing, if he had not a fair intention 


wills, they foreſaw that it would car- 


To7 


in wills they look no farther than * 


intereſt paſſes from the teſtatox b7 14 50 


18 8 PRATORIA- 
if they ſhould go chat letigth 
— their decrees, the Court muſt 
determine upon the reaſon and 
ground of each bequeſt, Ihieh 
would ſhake the appointments that 
perſotis make by their wills, and 
create a general uhcertainty in this 
fort: of conveyance Range 03 
C Corts Jau r Arte TR; N 
Lanetery WM 2 loſſes coverninits\for payment 
again 9% rent or repairs; or for building 
In vitid. on ay part of the premiſes, and 
210. the term is afterwards: extended 
nenen. and fold for debt, and ſhch'aflignees 
of a laſs. fidinng- the term not worth their 
having,” 'offer to reſign to the = ; 
and he refuſing, 5 aſiggn ta 4 
Beggar; and the queſtion was, e 
that this was a fraud that a Contr 
of Eſluty: would relieve againſt. 
And ihne Coure- 'togk ' this di: 
ſtincticn, that if tbe aſſigners 
had continued long in poſſeſſion, 
and: the premiſes had been worſe, 
and became ruinobs-::under their 
e by their means, there tho 
§aaaſſignment 


EBX PRÆTO RIA 
aſßgument would be Conſidered c 
be à fraud to get rid of the damage 
—— =onght to anſwer, bur if 
they alſigned immediately — 
their coming into-poſſeſſion, there 1 Salkeld. 
was! no "reaſon be! Felieve, beckuſs u. 
the aſſignee was not- chargeable at 
law, and the leſſor had his origt- 
nal ſeeurity agathf the leſſee and Ms 25 
his exeeutors, de lad before, ths 
impeached. and” the affignee 
under n obligaten to Tok I: - 
there was no fraud im making fel 
aſſfignment. In urid. 210, pe 
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bury againſt Lamprey, Ctametr 4. 
giinft-Tpuediy. « 6319, 51229 5 
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IF parent O0 guardian of a m- 1 Salkeld, 
ner comes to am agreement wier 158. 


the intended husband upon M1 arr bs In * 


286. 


age, that he ſhalt rebeaſe any park Duke "MW 


* Milton 
of the money or eſtate belonging again 


w:tho igfans, ſuch? agreement will nun. e. 
be ſet aſide in a Curt ef Equity, c CG 114: 
becauſe: itois for the ſale - of "ho: 
* 'ands: fo all — con- 


TH Cent tracts 
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LEX PRATORIA: 
tracts for procuring of marriage 
with any woman whatſoever are 
wid; and notwithſtanding the bond 
is coloured. with the troubles and 


; Pains in making the match, yet. ĩt 
© ya, void contract in ee 


543 OY *$;/\ £4 j 
12 . 3115 l 10 3 ons . in 
7 2 790 


Af there — tenant «for lie, whh 
— in tail to the ſon, and te- 
nant for lite ſets the lands for a 
fonger term than he has power to 
make, and the perſon who takes 
che, leaſe makes improvements, and 
Fee in tail, who is det 
of the ſettlement, ſtands by, and 


a or encourages, or does not for- 


hid them, the tenant ſhall enjoy his 


ce term; For qui tacet conſentire Vis 


e, et qui pateſt et aun verares 


7 . c ee. ae. | 


Zire 


"x 14 3 ame + of his 
. He's ;daughter, to whom he was 
5 1 — to the value of the 


„Feen expected by the intended 
"2 TI&1 3 husband, 
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husband, makes him a verbal pro- Leo 


miſe to pay him 4000 J. and pays Lewes. 


all but 1500 J. and ſome time af- 


terwards ſeals a bond to the hus- Ea, * 


band for the 1500 4 and ſhews it, R 


together with his will, to the hus- . 
band, but does not deliver it, but Chan. 


keeps it by him till his death, and 37% 
then it is found with his will. He 
has ſeveral Creditors upon ſimple 
contract, who takes out admini- 
ftration, and the husband becoming 
a. bankrupt, his creditors exhibit 
their bill to have the benefit of the 
bond: the Lord Harcourt decreed 
that this bond was to be looked 
upon as 2 voluntary contract, be- 
ing not made in purſuance of an 
obligation in writing on the marri- 
age, nor put into the power of 
the huſband, and therefore it was to 
be looked upon as fraudulent and 
void quoad the creditors, even. upon. 
ſimple contract, but good againſt 
a becauſe a voluntary con- 

tract 


ws LET PR Ben 
5 e e eee 
be t9.the Bb. « 7, O08 GEM 


I _- man becomes io ta. the 
Fe ; To, Egfi-India and enters inta 
_ ll ' axticles. for the due management of 
— Lap their affairs, and, likewiſe, gives a 
pany... bond of 2000 /. for the. perform- 

wel. ange of the articles. In the articles 
A hs his executors and, adminiſtrators are 
* ly bound, but in the bond his 
py 3 are taken i in. Some few days 


and o- 


_—_ afterwards, being to go to the. Eaft- 
— Tndies, he makes-a e of his 
395 eſtate, , and limits a term for, the 
raiſing, of 5000 J. portion for his 
only dau ghter, and ul departs the 
kin 4 A gentleman to whom 
the daughter ſhewed the ſettlement, 
and who advifed with Lawyers 
upon * afterwards married her, 
having their opinion the portion 
was well ſecured. The lady af- 
terwards dies without ine, and 
the husband having adminiſtred to 
tier, bröüght his bill for the portion, 


and 


DEX ARATOREA 
andrhad! it decteed to him he 
Baſfulndia Company, whoſe gaods 
to the value 06026000 . werg ein 
beaelledby the factor,; brought chew 
kill cooa ve the ſaid ſum out of his 
real eſtate, and it was decreedi this 
the real eſtate ſhoulct be changed ino 
farther than qpick the ſum of a Ob 
which was a Lien upon iti by le 
bond and guad ihe reſicueſ thine 
berg no charge uppir it} it was ſub⸗ 
jet te the 1 1vhe 
daughter, - it being fairly made 
and tended av obs. time the 
fitor's\ going beyond; Seals bla, en 
1 NS) 8% Oleff! ? 
Notice of th Plaintif s titlege tbte 
agent di purchafer fer anctherm and a 
likewiſe-notiee toitho party on attor- 785 


erry 


ney that peruſes the title, is notice el 
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to the party himſelf, becauſe a pre- —_— 
ſumptive notice bo. dhe party. ce 
Snelling 


: A'Deeree i h Courti of Equity apink 
for money does not bind aipurchar 172 « 
fer for lens eonſidefat ion With Greſvold 


againſt 


| Vor. II. Q Out Markham. 
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EEX PRATORIA, - 
out notice of the decree, no more 


than à judgment at law, and is 


juſt upon the ſame footing as a judg - 


chaſer, becauſe the vendor con- 
veys vo title, fince the right of the 


ing no aſſets he was obliged to pay 


ment dt law; but if it be a decree 
in Res: there it binds tlie pur- 


land is conveyed away to another, 


aul cherefore the Plaintiff has a 


execution for the land, into whoſe 
ever hands i afterwards comes. 8 


2 


a 2 IF 1 ' 
. 904: * 


5 Norr, "os Adminiſtrator quidi6 
bond debt (without notice) where 
there was a dectee for a ſum af mo- 

againſt the inteſtate, and hav- 


as. rheidecrce out e eil 
Fd hoh > . f 340 1a 

» 3 22 og 

231 | $ I.. * * arty 4 

* — — 4 a * 1 


"Fearchly, 9 Pins. Loy 


reſervation of ſo much - dominion 


oyer the eſtate itſelf which is ſet- 


tled 


EEX PRATORIA 


tled or conveyed. This power being 
a reſervation of ſo much dominion 
over the eſtate, if the party to 
whom the power is reſerved ſnould 
convey the eſtate to any good pur- 


poſes, as for payment of debts, or 
for raiſing younger children's for- 
tunes, tho the circumſtances re- 
quired by the 
plied with, yet the Court of Equity 
would ſupply them, becauſe the party 
haying dominion over the eſtate he 
may do, as far as his power goes, that 
which every owner may do with his 
ſtate: Indeed he cannot go be- 
yond the power to charge it far- 
ther, ' becauſe beyond the power the 


eſtate i is ſettled, and therefore ſo far 


out of his power; but as far as the 
compaſs and extent of his power 
reaches, ſo far a Court of Equity 
will fupply the defect of all cir- 
cumſtances. Becauſe in a Court of 
Equity the circumſtances are looked 
upon as guards for the better execu- 
tion of that power, and to prevent 

0 t "07 22115 


power are not com- 
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176 


EEX PRATORTA: 
cumvention or ſurprize, and the 


Court of Equity will ſee that the 


party is not circumvented or. ſur- 


priſed in the execution of ſuch po- 
er. And therefore all circumſtances 


claim under the power, and thoſe 


Freemen, 


52. Where 


the execu- 


tion of a2 


power to 
make 


— 


that guard it are in that Court un 
neceſſary where there are no other 
perſons concerned 1 thoſe that 


that. claim under the ſettlement. ; 
becauſe thoſe that claim under the 
ſettlement do likewiſe claim under 
the power, and therefore they have 
the full benefit of the ſettlement 
which they contracted for, tho the 
power be executed upon them. 
Herareſs, 411. t 417. Edwards 
againſt. Slatar., 34, Ch. Car. 55; 
Bath againſt, Mountague. 2 C. R. 
437, x Gb. Ca. 159. Wilmore againſt 
Kentick, 263. Smith againſt Aton. 


Eq. ah. 345. P. 14. Finch. Er 


3 Keble 55 r. 3. 407. 5 

[Therefore if the ES be to * 
executed for the payment of Debts 
in 


LEX PRATORIA. 
in the preſence of three credible wit- 
neſſes, and it is executed for the 
payment of debts in the preſence 
but of two, if there be no con- 
veyance of the land itſelf, or no 
perſon appointed for the execution 


of the power, there a Court of 


quity will ſupply it by their decree, 
and order it to be executed by the 
perſon intereſted in the ſettlement; 
becauſe they all claim under that 
power. But if the power be to be 
executed by a will in writing, there 
it muſt have the circumſtances re- 
quired by the Statute of Frauds 
and Perjuries to a will in writing; 
that paſſes lands, becauſe otherwiſe 
it is no will, and therefore eannot 
charge the lands as a will, ſince 
ſuch wills are made void by the 
Statute, and therefore the Court 


117 


of Equity cannot break in upon 53, W., 


thoſe Solemnities. x C. C. 176. 


Pit againſi Pelbam, 3 Ch. Ca. 92. 2 fon. 25. 
Bath ch again An | = Ry 


II 


Tor 


j 


6 ER PRATORLA | 


| If there be tenant a lie & 

lands, with : remainder to his firſt: 

and other ſons” in tail, with power 

to tenant for life to charge 1000 J. 

"= upon them, by deed executed in the 

| preſence of three or more credible 

_ Witneſſes, and tenant for life ſhould 

mortgage the lands by leaſe and 

releaſe for the 1000 J. to A. with- 

out any recital of the power in the 

preſence of only two witneſſes, the 

Court of Equity would compel 

thoſe claiming under the ſettlement 

to ſupply ſuch defective convey» 

ance, becaufe they claim under the 

| power, and have the whole benefit 

_ == of their part of the contract, not- 
1 d the charge.” BOT 


OE RES But if tenant. for life would in 

fers under ſuch caſe mortgage to B. reciting 

a power. 4 3 Yer NY 
= the power, and in execution there- 
of, and with all circumſtances re- 

| *' quired by the power, and without 
notice of the mortgage to A. there 


F* /4 


LEX PRATORIM. 


B. would have the legal intereſt 
by the uſes created ĩn the firſt ſet- 


tlement, and ſuch uſes would atiſe 
by law out of: the eſtate conveyed: 


and therefo 


to the grantee, re will 


ing the} conveyance" to A. could 
prevail: in a Caurt: of Equity, be- 
cauſe, B. had the egal title, and 
was equally, a purchaſer for, — 
15 onſideration 4; Without notice. 3 
IL. < | 03:24 id., A 
"Buy, if B. had notice of theifaſt 
mortgage to A. then he would come 
in with an ill confcience into the 
eſtate, and As . as 5 prinny 
Gm muſt prevail. att 


& 18284. & wt $639 b; 2411 


Ae i b inattgaizoe had 


| 2 ta Aoby Eine or Feof. 


ment, ſuch Fine, or-Feoftment would 
have diſplaced the remainderg, and 


precluded the mortgagor from tjge 


execution of hig power, and conſe 
Went iy The ſubſeduent mortgage 


to . cho be came in wichong oon 
10 ti Ice, 


be a legal title tb H. not withſtand ! 
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- 229 EEX ERATORIA 
_ tice would be bad at law, finoe/the 


mortgagor by his fine or feoffinend 
bad con, l the foo, and had no 
power to mortgage; but If it Wet 
by bargain and all ins or leaſe; and ire: 
_ leafs, chat paſſing by law no mote 
than lawfully may paſs, cow 


veys an eſtate at law in feel to kl 
mortgagee 


during the” life of 'the 
5 and therefore does not 
8 1 the exteatibn of à power 
ofs, which is to 4 after the 
Hef the por. But if it 
dere l power grelle that -18"t6 
aj gn doe to be exectited 
= out of? the 'pltate;7125. a power: 40 

| Mm leaſes for 2 years, dr. för 
Jenkins life, there a bargain and fale, or 
2 Fae and veleaſe would! higder the 
E 8 execution of ſucli power, bertuſe it 
C. c. ddnoeys away the eſtate. en 
ſuch power is anne ned. 
275. * fl Ot 10 8 οjſ Ci 55 5 9192100 
| Hard, At is held i Str Chor les Kemift's 
| 895 Gaſe; char in a Hiskriage {etileiiient 
not only che husband that I tenhft 


(013 * for 


LEXOPRATOR DM 
for life, the iſſue of the: iniarrläge, 
ut a remote temainder man that 
is not an ifſire of the marriage, ſhall 


be looked upon as a purchaſer under 


421 


Who gre 
purchaſers 

a matrri- 

455 me» 


OF: 54 


the marriage ſettlement, becauſe all | 1 | 


the contractors) equally agreed to let 


in his intereſt, and the contract is 15 


W 3 and therefore. ſhall 
ſtand good 


Ai he coor: 


ite; every n . | 


Brother obii ied 00 tds ib. 4 ww 


hotkey 'Plow.,,: 306. b. but my 
Lord Harb a held, that if in 

ſuen marriage ſettlements there 
were contingent eſtates to the firſt 
and every other ſon of the marri- 
age, and the truſtees ſhould join 
with the father to deſtroy their 
intereſt before fuch. iſſue were had, 1 
that the Court ot Equity would ſet 
up the ſettlement againſt the truſ- 
tees, and all perſons claiming under 
notice of ſuch contract, becauſe 
the Conveyance, was made with an ill 
conſeience to deſtroy the; ſettlement. 


— 


rges. 
Eg. b. 
hoy 
Selten, 
680. 


Prec. „ 
— 47 


v. 


Vol.. II. R N But 


122 LEX PRATORIA 
Tippus But if there was 4 remote contin- 
Pio, gent remainder, and after the death 
* of the wife without iſſue, the hus- 

band and truſtees ſhould joiri to de- 


35 
a . Ca. ſtroy ſuch contingent remainder, or 
Chan. A Court of Equity would not ſet it 
4 . up; becauſe tho the parties have a- 
— wy agreed to let in ſuch an intereſt, yet 
ollrd it is ill a contingent” intereſt,” and 


againſt 


reen- ſubject to be barxed at law, by the 
RN husband and truſtees joining in a 
9 81 tn fine and ſeoffinent, and there was 
.. no ill conſcience in making uſe of 
— Abe that power, ſince it diſappoints no 
Parry body that had originally paid pr ice 
— Arenen the contract. g 
k C. C. 5 
bo $9 wide 4 rent-charge was gras 
againſt eq to truſtees in truſt for the father 


— * and mother for liſe, and aſter for 


From the firſt ſon and the heirs male of 
C. & his body, and after marriage and be- 
55 . R. fore the birth of the firſt ſon, all the 
47. parties intereſted ſold part, Cc. the 
truſtees were decreed to make ot 
ood. C. C. 48. 9. Stan ain 
Led Derby. v1 * ” * 


LEX\/PRAETORIA. 


If there be tenant for life with a 
remainder in tail, and tenant ſor 
life has a power for making leaſes 


under certain terms and reſtrictions: 


if the tenant for liſe makes leaſes 
for valuable conſideration for money 
bona fide paid, or for valuable rent 
reſerved, or as à proviſion for 
younger children, there if all the 
circumſtances of the power are not 


purſued, the Court of Equity will 
relieve, as it does when any other 


is made; for ſince the tenant's 
defective Executien of 4 Power 
for life has a dominion” in tanto 
over the remainder, the not execu» 


ting the conveyance. according to 


the exact termsof the power} is no 


more than a defectiue conveyance ; 
and when a defective conveyance is 
made: upon 4 good and valuable 
conſideration the Court of Equity 


always does relieve. But if ſuch 
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perſon makes a voluntary 'leaſe, if 


it be not purſuant to the power, a 


n of Equity will not relieve, 


be- 


Volun- 
teers re- 
lieved. 


BET PRATORIA. 
beciuſe the conveyance being deftc- 
tive and upon no valuable conſide- 
ration, the Court of Equity cannot 
ſet it; up againſt the perſon who has 
the legab eſtate in him; for he that 
claims under the power can have 
no better title in a Court of Equity 
than he has at Law; ſince there is 
na valuable confideration to _— r. 
up in a hors of r 
9 4 * | Th 

Aut — ae in a whith: 
a. Gaurt of Equity will relieve the 
perſen who comes in under 2 vo- 
e rob Fer ui 101 


bh 
e 101 2 13 e101 581 Sz {+ 1497/0 


repos 950 the TEE 


poſſible by accident to>berexecuted; 

for à Court of "Equity, relieves . 
gainſt all manner of accidents, fince 
it 18, ungonſcionable for the re- 
eri man to take advantage of 
them; therefore if a remainder man 


makes a eonveyance, with a power 


of reYocation, in / the preſence of 
| four 


* 


DEX. PRATORIA. 
four Privy Counſellors, and he is 
ſent by. the King to Jamaica. Where 
that circcumftance..becomes impoſſi- 
ble, there Equity will allow him 
to revoke without it. 
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Secondly, where the remainder _ 
man gets the deed into his poſſeſſion 
and will not allow the tenant for 
life to have a fight of it, there the” 
tenant for life may execute conveyan- 
ces, and tho! he does not purſue} 
the terms of the power, yet the 
Court of Equity will relieve, be- 
cauſt the remainder man ſhall ot 
take advantage of His own wtong 
by "withholding from the tenan t 
for fe che 5 of bis 0 

poiver, e 50 


22 f 8 39 \ ng 4 os 14 16 
| * 
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Marſhal- 
ling of aſ- 
ſets. 

2 Vern. 
182. 763. 


jth, Will, 8 is Aura 


_ PRETORIA 


tors, . e 
Au., 


1 nr 
Ahe firſt thing to be conſidered 
is. the marſhalling | the aſſets. And 
if there be bond creditors, and 
creditors by ſimple contract, and the 
band... creditors. ſyeeep away all. the 
perſonal aſſets, as they may to ſatis- 
fy their debts, for, a Court, of E- 
quity cannot narrow: their their. ſe- 
chrity. Then if the ſimple con- 
tra ercditors ,exhibit their Bill a- 
inſt the heir. and. executors; and 


142.40 


e. bond creditors, to havę them 
ign the bond, a Court of Equity 


will order the bonds to be affigned 


to a truſtee for the uſe of the ſimple 


contract creditors, who may ſue he 


heirat law upon the bonds, in order 
to recover the value of the money 
due on the bonds to ſatisfy the ſim- 
ple contract creditors. 

| But 


LEX PRATORIA. 127 


But as to legatees there is a di- 2 Salkield 
ſtinction. For if the legacy be upon fi. 
meritorious conſiderations, as in ſatis - againft 
faction of a debt, or as proviſion — 
for younger children or grandchil- . 
dren, then Equity will marſhal the 154. 288, 
aſſets in the ſame manner for ſuch 2 0 K 
legatees as for ſimple contract cre- 1 Ch. C. 
ditors. And it hath been ſaid, that 3787 
if ſuch marſhalling of the aſſets Skin. 151. 
would totally deſtroy or eat up the 
eſtate of the heir, that Equity in 
favour of the heir, will apportion 
the lands, ſo as to give both the 
heir and the legatee a ſnare: which 
muſt be in this proportion, vi. that 
the heir muſt have as much as all 
the legatees taken together. For 
ſince he is not diſinherited by the 
will, the value of what deſcends to 
him muſt be looked upon as his 
proportion, for the leaving it was as 
much a deſigned proviſion for the 
eldeſt ſon, as the expreſs deviſe was 
for the younger children, and 

| 7 there- 
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therefore he muſt abate pro rata 


out of his proviſion in the fame 


manner as each of the younger 


- Their bills 


== 


children are to abate but of their 
reſpective proviſions, there not be- 


ing ſufficient aſſets to anſwer. For 
example, if A. dies indebted by 
bond in 500 fl. and leaves an eſtate 
of 250 ll a year to deſcend to B. 
his ſon, ſubject to that charge, and 


deviſes 300 J. to C. his ſecond ſon, 


and 200 J. to D. his third fon, and 


the bond creditor recovers: out of 


the perſonal aſſets his 500 d. C. and 
D. the younger ſons may exhibit 
againſt the heir, executor, 
und bond ereditor, to have an aſſign- 
ment of this bond, and their rate- 
able part of their legacies, and the 


_ abatement muſt be made in this 


manner, B. muſt have the value of 
2 50 l. out of the land, being his 


Proportion of the um, and there 


muſt be 2 50 J. mote paid to the two 
r ſons, to be divided in pro- 


25 three s to two, becauſe 
the 


EN PRETORIA, 
land, as well as the perſonal aſſets, 
and therefore in Equity ought to be 
paid equally out of eaeh fund, that 
is to ſay, 250 J. out of the perſonal 
aſſets, and 250 . out of the land, 
which leaves the heir juſt as meh 
ren ee ba 


Bim if 5 — for the beir | 


be ample, there the whole legacies 
ſhall be paid to the younger chil» 
dren And the proviſion. for the heir 
is looked upon in 2 Court of Equi- 
Vito h ample, where there is as 
much. l&ft in reſiduum for the heir 
25 i taken out foraia pro iſion for 
all the younger children Py oe: 


dees, and. in ſuch dcaſe the legatees 


mall have their whole legacies . 


17 220 Lo in no N: 5 


Butz if the legatees!werecvolund 


teers, 1 epi colateral relations, lor 
whom the teſtator was: not obliged 
by the daw-of God: and Naturt td 
provide there is no marſhalling the 
Vo. II. S aſſets 
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130 


aſſignment of the bond 
leave a Lien on the 


EEX PRATORIA. 


ffs in favour of ſuch legatees-: 
for a Oourt of Equity never inter- 


poſes but in favour of perſons that 


_—_ a meritorious mme 


"Tn like manner if the bond ere - 
dhe reſorts to the land for his 
debt, and B. the heir pays it, and 
takes an aſſignment of the bond, 
and then endeavours to ſue the Ex- 
ecutors, and load the perſonal aſſets 
with the whole debt, then 'the 


Coure of Equity ui not ſuffer- him 


to hreak in upon the proviſions for 
younger children and legatees, but 
according to the "above-mentioned 
proportion. But in theſe” caſts tlie 
heir obght to take care | 

ment of the bond to have a 


„O ds to 
perſoml aſſets at 
law; for otherwiſe! a Curt of 
uity has no foundatiom to re- 
eve the heir. For if the bond 
ſtands once as à ſatisfied :bond at 
way = perſonal aſſets wi be only. 

2 ſudeck 


LEX PRATORIA. 131 
ſubject to fulfil the will, and there- 

fore in this caſe the heir muſt take 

care to pay, and take an aſſignment 

of the bond before judgment be ob- 2 C. C. 4; 
tained againſt him on the bond, $0) Aan 
ſt tranſit in rem judicatam againſt: ous. 
him, it becomes a Lien on the land 

only, and NWN the perſonal 


5 * 


V; ica werſs, if . there were no 
bond creditors in this caſe. but all 
the debts were upon ſimple con- 
tract, the ſimple contract creditors 
muſt recover out. of the perſonal af- 
ſets, and the heir ſhall hold-the land 
diſcharged both of the debts: and 
legacies, becauſe: there is in this 

- caſe no foundation for a Court of 

Equity to marſhal the aſſets in fa- 
vour of the legatees, ſince there is 
no Lien upon the land in the hands 
of the heir where the debts are only 
ſtanding on the foot of the ſimple 
contracts. For the ground that E- 


Jar goes upon in marthalling the 
8 2 aſſets, 
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2 Salkield | 


416. 
Hern 
againſt 


Merick. 


bonds, 


LEX PRETORIA 
aſſets, is, where the perſonal eſtate, 
that is ſatisfaction for creditors and 


proviſion for younger children, is 


ſwallowed up by that which is an 


 Onus on 5 heir, there they will 


marſhal the aſſets. So where the pro- 


viſion of the heir would be ſwallows 


ed by the Onus on himſelf, which 
is alſo a legal Lien on the perſonal 
aſſets, there they let him come on 


| the perſonal e in the ſame me 


n ſeized i in lhe 1 indebted by 
gives by his will legacies to 
his younger children (whom he had 
otherwiſe provided for before) and 

deviſes his land to his eldeſt ſon in 
tail, whom he alſo made executor. 
The eldeſt ſon pays the bonds with 
the perſonal eſtare, whereupon the 


legatees, in the place of the bond 
ereditors, bring their. bill againſt the 


real sſtate to be paid out of it, and 


the bill was diſmiſſed. Firſt, a 
Where there 1 is an expreſs ſpecific 


: 925511 1 legacy 


LEX PRATORIN. 


legacy-of any particular thing they 
do not commonly break into ſuch 


ſpecific legacies in favour of. the 
pecuniary legacies : But | econdly, 
becauſe the children in this caſe be- 
ing provided for in the life of the 
teſtator, their legacies are not upon 
meritorious oonſideration, and there= 
fore according to the former rule, 
being mere volunteers, they -are 


not to induce a —_ on the real 
eſtate. 


Having conſidered how aſſets are How the 


perſonal 
eſtate i is — 


to be marſhalled, the next thing to 
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be conſidered is, how the perſonal | be be appliel 
eſtate is to be applied ir in exoneration the real, 


of the real. 


And: in the firſt 8 if a man 
mortgages his eſtate and dies, the 
heir of the mortgagor may demand 
the benefit of tlie perſonal eſtate 
aſter all debts and legacies paid, in 
exonetation of this mortgage, tho 
. were an expreſs deviſe of the 

reſiduum 
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reſiduum to the executor, and whe» 
ther the eſtate at law were diſ- 
charged, yet an action of debt 
might be brought for the money, 
and ſince this is a debt it is. like all 
other debts, to be paid by the exe- 
cutor, and by conſequence the de- 
viſe of the reſeduum is only after 
debts paid, which is expreſſ eorum 
gue tacite injunt et nibil opera- 
zur, and therefore the executor 
muſt pay this debt out of the per- 
ſonal eſtate before he can be entre 


tuled to the, {el1ong, 


* cauſe. the heres fafius comes in 


tor that he ſhould have all the pri- 


f 4 man Mortgages his lands, 


3; and deviſes all his eſtate to F. S. or 


appoints him to be his heir, the 
+ perſonal eſtate ſhall be applied in 
exonerating of the mortgage, be- 


before the heres uatus by the will, 
and it is the intention of the teſta - 


vile ges of the bares natut, and to 
mand in the Plies of the teſtator, 


as 


EEX PRETORIA 15 


as his repreſentative” in the Teal 
eſtate, and by conſequence that the 
ſonal eſtate fhould diſcharge all 
ebts due on the real eſtate: as if It 
had deſcended co the beres narus. 


5 „ 7718 91 
Ans een a 194. 201 


= if there be an expreſs clauſe M. 8. 
exempt the" perſotial ſtare from Ma. 
jo printing of fach debts, "or Brocker 
words tantamount; there the 104d 2 my 
lies upon the heir, becauſe ie is the Cre 
wilt of him who has the dominiert N. 8. 
6ver both eſtate, that the real eſtates ge 


raft 


duld be ch. in ach mier ken, Su 
e ierſied & ys ſaid Before; 2 
i à man "mortgages | 

kid deviſes all Eis eſtate to J. 8: or 
appoints him to be his heir; "a 


perſoiat' eftate ſhall be applied in 
exonerating of the "mortgage, be- 
cauſe the heres foltus cones in- | 
ad of the heres" natur by the 
will, and it is tlie intention oh the 
teltater that he ſhould have all the 


privileges of of klie bares natur, arid 
e Ii VIE 439 hog 
5111 


x36 


„ 


* 


5 onere, forthe deviſor deviſes nothing 
elſe hut the reyerſion after, the charge 
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to ſtand in the place of the teſſator, 


as his | repreſentative in the real 


Sw and by conſequence, that the 


8 eſtate ſnould diſcharge all 


debts due thereon, as if it had de- 
ſcended to the bares natus. 


But here this. alda, * 
place; if a man mortgages his land 


| = then deviſes it to. F. S. or to A. 
for ! life, the remainder in fee, to B. 


there ſuch eſtate. does. irayfre,, cum 


ceaſes, and by conſequence if the 


. © exceutor. were to. e chat 


would be to enlarge the legacy ben 
yond the intent of the teſtator, and 
therefore the deviſe of the real 
eſtate, to a particular perſon, in thig 
manner, does amount to an exemp- 

tion of the perſonal eſtate from this 


debt, becauſe it is a deviſe of no 
more to ſuch a deviſce, than what 
that eſtate would amount to after 
ſuch debt 18 paid; and therefore if 
a_ Court of Equity ſhould decree 

the 
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the executor in this caſe to exonerate, 5 
it would ſwell the legacy beyonegeg 
the intention of the teſtator ⁊ ſo that 
in ſuch caſe, if the mortgagee, having x 
a covenant oft the perſonal eſtate; 2 
ſhould recover his debt out of it; te 
executor would have an equity _... 
againſt the deviſee to have the money * 
back 1 from him. | 


II a man deviſes lands FI n 8. | 
payment of debts and legacies, and — BE 
deviſes his perſonal eſtate to his exe- Brook. 
cutor, yet ſuch perſonal eſtate ſhall pl oo , 
go in exoneration of the real, be- 349. 359 
cauſe the remainder after the debts 203 

and legacies goes to the heir, and Scroge 
the perſonal eſtate is the natural fund Elli | 
for the payment of the debts and le- 1; = _ 
gacies; and in this caſe the deviſe to 2 2 Vernony 
the executor ſeems to be no more Gs.” 


than ſurpluſage, ſince the perſonal *8*inft 


Coxeter: 
eſtate would haye gone to him with- Mill 5 
out ſuch deviſe. „„ 


1 Lev. 203. contra & diſtinction between an executor and 

an adminiſtrator. But now the rule is to make the perſonal 

eſtate ſubject to the debts, notwithſtanding; the appointmene ; 

of an executor, 1 Chan. Caf. 297. 10 — 


Vor. II. T But 


2 Vannes 


4 8. Gilb. 


ep. Eq. 
125. Prec.. 


Chan. 
45h. 


1 
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But if a man | deviſes lands for the 


payment of debts and legacies, and 
the overplus to the heir, or to the 


heir and a ſtranger, there the per- 
- ſonal eſtate in the hands of the exe- 


cutor ſhall never exonerate the real, 
ſo deviſed, as they call it in Chan- 
cery, out and out; for the overplus 


is deviſed in ſuch caſe as a pecuniary 


legacy, and not as a real eſtate ; and 
then the quantum of ſach pecuniary 


legacy is to be aſcertained in ſuch 


4 
* 
. 

0 
113900 
W 0 

E 


ſenſe, according to the intention of 
©. . the teſtator; and that can only be, 

97 taking the debts and legacies out 
of the price and value of the lands, 
an therefore it would alter the in- 


tention of the teſtator to caſt in the 


perſonal eſtate by way of exonera- 
tion. Warnright againſt Benlows, M. S. 


If a man deviſes lands for the pay- 
ment of debts and legacies, then 


deviſes the reſidue of his perſonal 


— to a ſtranger, and not to the 
| executor, 
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executor, ſuch deviſe of the refduum 

muſt then be taken as a legacy of the 
perſonal eſtate, not before. bequeath- 

ed to the legatees; and therefore 
cannot go in exoneration of the rea 
eſtate, ſince the teſtator, who, had 
dominion over both es oa 
AG of it. | 


80 if a man "ani hack for 8 Ibid. Hall 
payment of debts and legacies, and aint 
deviſes a ſpecific legacy, or any 1. Chan. 
certain ſum of money to the execu- Mid- 


tor, this ſhall not go in exoneration on a- 


of the real eſtate, for the fame rea Eadie 
ſon. C. C. 43. 2 C. C. 236 3 
again 


If: 2 man deviſes Fonds for the : pay- mor 


ment. of debts and legacies, and de- Chan. 
viſes the reſidue to J. N his ne- Tm... 
phew, at the age of twenty-five, 
and afterwards deviſes the reſidue of 
his perſonal ' eſtate to J. N. and 
makes J. S. his executor ; the per- 
ſonal eſtate ſhall exonerate the real. 

| * 80 
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Doleman 80 that if J. N. dies, the executor 


San. or adminiſtrator of J. N. ſhnall not 
—4 have the perſonal eſtate, but it ſhall 
Gu, -be applied to the payment of debts 
12h Pr and legacies in behalf of the heir of 
J. N. Becauſe the deſign of the 

0 will was to build up the family in 
IAN. and his heirs, and that as 

much of the real eſtate as was poſ- 

ſible ſhould be preſerved in J. N. 

and his heirs; and therefore it muſt 
be ſuppoſed in a Court of” Equity, 
that the intention of the teſtator in 
devifing the reſidue of the perſonal 

eſtate to J. N. was in order to gro- 


nerate the real. f 


2 Salkeld = If the . mortgages his 
£9488 + lands, and covenants to pay the 
= ange'F mortgage-maney, and the land deſ- 
Ro 6. cends to the father, and the father 
269. P. 2 dies, Jeaving A perſonal eſtate of his 
H own, it ſhall not go in exoneration 
of the mortgage of thoſe lands deſ- 
cended to the grandſon, . becauſe the 
per rfonal eſtate of the father was not 


: i liable 
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kable to the grandfather's debt, and 
there is no equity that any part of 
the perſonal fortune of one ſhould be 
applied in exoneration of the debts of 
another, But it ſeems that if the grand- 
father had left aſſetts to the value of the 
debt, and the father had converted 
them to his own uſe, there ſo much of 
the father's perſonal eſtate had been 
liable to the payment of the grand- 
father's ' debts; and the grandfon 
could in ſuch cafe have come upon 
the father's executors to exonerate 
che mortgage out of the father's * 
ſonal eſtate. RS 


& man ET I” his Es, «by M. M. & EE 
leaſe and releaſe, with proviſo that if h 8 
the mortgagor, his heirs or aſſigns, againſt 


ſhould pay to the - mortgagee, his ow. 


heirs or aſſigns, at Michaehnas 1708, Ga, . * 


or any  Michaelmas-day following, Rep. Eq- 


- 106. Prec. 

the mortgage - money and all the in- Chan. 
42 

tereſt, that then the conveyance FI * 77 


ſhould” ceaſe, and there was no co- 7% 
venant in it for the payment of the 291. 


money 


192 LEX PRATORIA. 
money as uſual. Here the, Court 
took {uch a conveyance as. a condi. 
tion perpetually attending the land 
in the hands of the mortgagee, and 
not as a debt from the mortgagor : 
for there being no time limited for 
the payment, it could be no debt 
from the mortgagor to the mortga- 
gee, ſince he could never call upon 
him for the payment of it, and it 
being no debt on the mortgagor, 
his perſonal eſtate was ruled not to 
dan 5XOperatinn, 1 


'Golling The next thing g to be e 


againſt 
— is, where lands are appointed for the 


. payment of debts and legacies either 
Lands ap» by the party in His lifetime, or by 
On — his will, in what manner uch pay- 
payment ments ſball be made. And ſuch debts 
and lega- are to be paid in æguali gradu, both 
de, paond creditors, and creditors upon 
+ ' imple contracts: and if one of the 
.. .. the truſtees that is to {ell the land is 
a bqnd creditor, yet, he has no pre- 
1 to the reſt; and the reaſon is 
| becauſe 
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becauſe the lands not being originally 
a ſecurity for the payment of thoſe 
debts, they become fo by the ap- 
pointment of the owners, and cijus 
gft dare; 'ejus eft diſponere; and the 
owner having appointed the pay- 
ment of all his debts, no one debt 
which is equally ũpon a juſt and 
equitable confideration, can be pre- 
ferred before the other; and this as 

well where the conveyance is by act 
executed in the perſon's lifetime, as 
by deviſe; for the deviſee was not 
liable to the bond - creditor, thou gh 
the heir was, but the eftate by de- 


viſe would be totally exempt from 


creditors, if the truſt had fiot been 
annexed to it; and the truſtee inithis' 


cafe having no Lien upon the eſtate 
by his bond, muſt take it under truſt, 
which brings in ſuch a bond creditor 


in quali grudu with the reſt; and 


this as well ſince the ſtatute of 3d 
and 4th V. M. cb. 14. ſect. ath, En. 


as before. For though that ſtatute pro- 
vides againſt the voluntary diſpoſi- 


tion 
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ch. 2. ſeſſ. 


5. ſect. 
15. Ir. 
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tion of lands, to the diſappointment 

of bond creditors, who have the 
Lien upon the heir, and fubjects the 
deviſe to the payment of the bond 
debts; yet there is an exception in 
that ſtatute as to the diſpoſition of lands 
for payment of debts and children's 
portions, which the teſtator, by con- 
tract in his lifetime, was obliged to 


pay; and therefore ſim ple contract 
creditors are in æguali gradu with 


bond creditors, as they were before 
the making of that ne, tack Ne 


. this Statute 1 lands 
were given for the payment of debts 
and legacies, the legacies came in 
in equal degree with the debts that 
were not judgments or a real Lien 
upon the lands, becauſe the debts 
not having an original ſecurity upon 
the lands by the rule of cujus eff dare 
ejus oft diſponere, the teſtator was 
allowed to bring in the legatees in 


cquali jure with his bond and 


* contract creditors, tho my 
Lord 


1 EX ＋ RA TORI A. 
Lord. Notting hat - doubted thereof, 


but now 155 tlie ſtatute has taken | 


away t the poyer öf making volunta- 
ry conveyanees | in derogatiori of 
bonds, the bond creditors are to be 
preferred to the legatees, but the 
ſimple contract eteduors remain as 
they were before i Chancery,” ſirice 
the fatute has made no alteration 
as to them. 1 f 
Therefore if Amen Eines 35 1 
debt upon bond „300, J. upon Ample 
contract, and 750 6o J. legacies, and 
had before tile {tute deviſed his 


lands for the To fri of his debts . 


arid, legacies, and the land deviſed 
had n worth: '600 J. there would 
hape been 200 L to the payment 
of the bonds, 200 U. to the payment 
of the ſimple cdntract creditors, 
and 200 J. to the payment of the 
legacies. But noy / ſince the ſtatute 
the whole 30⁰ 4. muſt be paid to 
the bond creditors; which muſt be 
ſubſtracted en tte legatees for the 


Vo. II. YU pod 


"Oh 
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bond creditors muſt have the whole 
before the legatees can have any 
thing, and therefore the bond cre- 
ditors will have the whole 300 L, 
the ſimple contract creditors 200 |. 
as before the. ſtatute, Lince it makes 
no. alteration quogd the diſpoſitions 
made to. them; .. and, the legatees 
ſhall have 100 J. ſince nothing can 


"FEES Hh 


creditors. have their debts anſwered, 
and therefore the 109 /. muſt be 
taken from the legatees ſhare | to an: 


&- az! 


re lands are e deviſed to t the 
NIE for the pa rent of de bs, 
here the bee EET for. t 


payment of debts, it muſt be un- 


derſtood for the payment of all the 
debts, and therefore all the creditors 


muſt come in in equals gradu, ace 


cording to the intention of 
truſt, tho Vernon doubted ; but if 
lands be deviſed to executors to be 


ſold, or a power deviſed to them to 
ſell, 
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ſell, there the money ariſing from 
the fale is aſſets, and ſhall be diſtri- 
buted according to the courſe of 
adminiſtration, and there' a bond 
creditor ſhall be preferred to a ſim- 
ple contract creditor, becauſe it be- 
ing only the intention of the teſta- 
tor to make the lands perſonal aſ- 
ſets, Equity muſt follow tlie inten- 
tion of the teſtator, and diſtribute 
them in a courſe of adminiſtration. 


we muſt now conſider how far 88 


the creditor may follow the aſſets; 1 


and it is plain that wherever the low aſſets 


exceutor or adminiſtrator diſ poſes of p ws Nn 
the aſſets without valuable conſide- unt 


ration, there the credirors, or who- Gilb. = 


ever is entitled by the ſtatute” of pan 


diſtributions, may follow the aſſets 97 Chan. 
for ſuch dich joition ! is fraudulent”: __ 
and cberesore is as if they were in 

the hands of the executor; And he 

in whoſe hands they: are being par- 
ticeps criminic, the creditor has a de- Paget 


mand againſt him. But if they — 


— wer E 


x48 


and into an account unliquidated 
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were ſold for valuable conſideration, | 
the creditor can never follow them, - 
becauſe it is the province and office of 
the executor to make money of the 
aſſets to the beſt advantage, and 
none would buy if a vendee bong 
fide were ſubject to the demand of 
creditors; ſo that the buyer is not 
to look to the application of the 
maney. 


If the husband leaves a wife and 
children, and one third to his wife 
and the reſt to the children under 
age, and the wife marries again, 
and the ſecond husband before mar- 
riage takes an account of the wife's 
ſhare, and ſettles in proportion, yet 
he will always be ſubject to the 
demands of the children; ſo that if 
any part of theirs be loſt he will be 
obliged to make it up in proportion 
to his own ſhare, even aſter the 
death of his wife, becauſe he comes 
in with notice of the infant's ſhare, 


and 
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and which cannot be cloſed during 
the infant's minority, and therefore 
takes the money that is due ro the 
wife under the cafualty of what 
that eſtate ſhall be when the in- 
fants come of age, for his is an un- 
ſettled ſhare during th omg mi- 
Er ; 

If a man deviſes lands for the What 

payment of his © debts in general — — 
the vendee of the eſtate need not when one 


purchaſes 


ſe to the application of the mo- under a 
ney, but the truſtee only; but if it Tonpkins 
be for the payment of any particu- again 
lar debts, or for the payment of 8 


debts in a ſchedule annexed to the _ Nr. 


conveyance, there the vendee is ob- Eq. 90. 
liged to ſee to the application of | Boney 
money, becauſe if the truſtee ſells 397. 
more than ſufficient to pay the 
debts, the purchaſer is not to be 
affected unleſs he be guilty of fraud. 
The truſt is contained in the deed 
under which he claims, and there- 
ſore the payment of the money is 

to 
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to be made in the manner that the 
deed directs, ſince that is his title; 
but where the truſt is for the pay- 
ment of debts in general, there he 
has no notice of ſuch debts by the 
truſt deed, and therefore is to pay 
the money into the hands of the 
truſtee, who is to ee to the ape 
tion. 


1 101 2 

But if. 3 Teese 2 bill A7 
1 the truſtee, he canngt pur- 
chaſe pendente. lite. without ſee ing 
ſuch creditors, diſcharged, and after 
. notice of a cxeditor, it is neceſſary 


pendente lite to ſee the money ap- 


= plied, left there ſhould be a bill pre- 


ferred againſt the truſtee. But It 1s 


not neceſſary to ſee. it applied un- 
| leſs there be a bill filed ; and if a 


2. P.Will. 
148. 
Ewer 
againt 
Corbet. 


man deviſes lands for the payment 


of legacies, there the vendee muſt 


{ce to the diſcharge of the legacies 


in the will, becauſe that is Iikewiſe 
IA 9h e 1 
1 
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But as to perſchal goods and leg. 


cies fot” years, 'the vendee b lt 
is diſchatged from ſecing to the appli. 
cation, becauſe it Phe office of the 
executor” to diſpote ef them, and it 
would hinder the executor - ftom 
fale of the aſſets, if a creditorꝭ after 
they were ſold Sonu fide,” ul Por 


the vendee to trouble. 


mne cume © now tb cue 


NaN 


in fatvsfaftion iter nach 
9:3 +0 110 E 910 (3 201: 70028 
Fund by-the Juin N 
aber deviſed to his ereditor che 
4 or any part of it, it wWas 
im Egatum, iblels th legacy v was 
far more in quantity, br the debt 


or upoh Gondition, ank the legacy 
was preſent and abſdlüte; or that 


gacy. than the debt. For they looked 
2 che will as a direction to the 


= >» % "S* © 
»b38 no * 1 
v 


when a = me, 
11700 Mall be looked upon tobe d 0 


Digeſt. 
Lib. 30. 
L. 28. 29. 


was to be paid at à time to come, 


there was an eaſier action for the le- 


heir 


B 
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againſt 
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heir how the eſtate in toto was to be 
diſpoſed of, and therefore ; a diſpo- 
fition. to a man, Who is intitled to 
part of the eſtate, was but giving 
him his own, unleſs there was any 
 adlantage in the legacy, more than 

in taking it as a debt Julie 
4 -legatis, lib. 2. cap. 20. ſect. 14, * 


Vaunitss 437. ee ny Bach 
de legatis 231. 0 0 bn af} 


Lechmore D, But the canoniſts have expounded 


theſe wills as the civilians did the 


teſlamenta militaria, that is to ſay, 


according to the intention of the 


teſſator. And they looked upon: the 
intention of the teſtator hen he 


deviſed the fame ſum that was ow- 
ing, to be merely upon a Ferch 
of. juſtice in egmpenſation of, the 
debt, and from a principle gf kind- 
neſs and generoſity to the legatee, 
unleſs he had expreſſed himſelf, that | 


Si debitor ereditori ſuo quod debet legarentt 
inutile eſt ſi nihil plus in legato quam in debito. 
Qο f in diem vel ſab conditione rages eĩ 


pary legaverit, e een 91) NOW; - 
it 
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it was over and above the debt. And 

this preſumption they founded upon 

the ſimilitude of the ſum that was 
owing, and of what Was appointed 

to be paid by the legacy, which yet 
might be controled by oppoſite 
preſumptions. And our reſolutions 

have followed the canoniſts. And 
therefore we have reſolved, that if 

a leſs ſum than the debt is deviſed, 

that ſhall' not be looked upon as a 
compenſation for tlie debt, becauſe 

a leſs ſum cannot be a compenſation — 
for a greater; and by conſequence * 
it will be a legaey orer and above: >= 
the debt. Meme bis de Prefumptioni- — 
bus: 362, 3, % 6. 1 Solteld * 
I ee, 8 . 


— 
% + 3 * 
zi » 
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- 


80 if a man gives a legacy, and 2 Salkeld. 
afterwards happens to contract a Sag. 

debt the fame with the legacy, it mer? 
will not be' in AAtisfaction, becauſe 85 62 
he could not havwit in contempla - 
tion at the time of making his will, 
to ſatisfy 'a debt not in being; and | 
Von. II. Xi therefore: 


154 TEX PRATORIA. 
therefore that could not be the in-. 
tention of fas teſtator, 


9" "indebted to B: i in. 2007. * 
his will, and deviſes $ool. to B. this 
is not a deviſe of goal. oyer and above 
the 200 J. But the executor may de- 
duct the 200 J. and pay the remain- 
derbeing 396 4-40 4 . C. ha * 


"i ie and. annuity to, ** 

makes C. execytar,:.;C., makes D. 
executor, and deviſes 10 4 anguity 
to B. D. afterwards makes a ſettle- 
ment, and ſocntes an annuity of 26 1 
on B. adjudged td be in ſatisfaction 

of che two annyitiegpf 10 J. and not 
a gift. 2 C. C. 3 MeS, Deniſon eint 


Goddart. 
1, Salkeld. Bos , — 1 1 ITT —_ 02 


7 | 12 II! 48 11 


Gen 0 if a man has three pieces, 4 
— B. C. and weg 0 A. 109 /. and 
Eq. ab. gives to each niece hy will 300 4 this 
3 ſhall not be in £ampenſation; of the 
593. 100 J. due to. A. becauſe it muſt be 
ſuppoſed, that he had the ſame kind 


intentions towards A. B. anfl C all 
in 
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in equal degree; and that he hae 
not a leſs kindneſs for A. becauſe ſhe 
had lent him her money, and that 
therefore he cannot be conſtrued to 
give gratuitouſly to B. and C. with- 2C.C.18. 


M 
out giving likewiſe in the ſame man- — 1 


ner to A. For tho the ſame ſum is Eo ab. 


deviſed to A. that is due to her, yet 70. p. 15. 


it ſhall not be thence preſumed, that Ed. ge 


it was a compenſation according to Free 
the ordinary rule; becauſe then ſhe 314. 
would have nothing from the teſta- 

tor, though in equal degree of re- 

lation and 8 with the other 


two nieces. 


But if a greater ſum be given by 2 Salkeld. | 


way of legacy to the creditor, than 87 John 


his debt, it ſhould ſeem, to be in ſa- _ 


tisfaction of the debt, unleſs the Duke of 


contrary be proved. Becauſe, though _ 


it was faid by Chancellor Harcourt, MS. 
that a Court of Equity ſhall not tell Eg. 89,” 
a perſon, who gives a legacy, that _ | 
he pays a debt, yet the reaſon 394- 
_ to be ſtronger on the other 


X 2 fide - 
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ſide; for the whole will is to be 
conſtrued according to the intention 
of the teſtator, and when the teſta- 
tor gives a ſum to the creditor larger 
than his debt, the re/iduum to ano- 
ther, it ſeems to be the teſtator's in- 
tention, that the legatee in all events 
was to have no more out of his 
eſtate, For the teſtator knew the le- 
gatee to be a creditor, and if he had 
intended him his debt over and above 
the legacy, he would have expreſſed 
himſelf to that purpoſe in his will; 
and therefore there is no room to 
cut off any more from the rgduum, 
than according to the expreſſion in 
the will; for the ſilence of the teſta- 
tor cannot be preſumed in this caſe 
to diminiſh the refduum. 


But in theſe caſes the intention of 
the teſtator may be explained by 
proofs ; for wherever-the meaning 
of a legacy is explained, upon a con- 
jecture and preſumption, there it is 


+ to ſtand indifferent to one 
| ſenſe 
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ſenſe or other, were it not for ſuch 
preſumptions ; and where a will is 
expounded upon preſumptions, they 
allow of proofs for the expoſition of 
it; forif the ſenſe of the will be ſo 
indifferent to two interpretations, 
that preſumptions are to incline the 
judge to oneſenſe or theother, proofs 
are better than any preſumptions. 


8 . Sir John 
But if a legacy were given upon a Sir Joh 


contingency, which if it ſhould againſ 
tne 


happen, the legacy would take Duke of 
place; in ſuch caſe, though the con- Shrewſ- 


ury. 


tingency does actually happen, and So like- 
85 the legacy thereby become due, yet — 


proviſion 
it ſhall not go in ſatisfaction of the had been 


by deed. 
debt Becauſe a debt, which is cer- — 


tain, {hall not be extinguiſhed by Saint 
. C Sowray. 
an uncertainty and contingent re- Eg. ab. 


compence. For whatſoever is to be (57/75 


a ſatisfaction of a debt, ought to be — 91. 
C. 

ſo in its creation, and at the very Chan. 

time it 1s given, which ſuch contin- 422: 


1. P. W. 
gent proviſion is not; and therefore a, 


it cannot be ſuppoſed to be the in- 
tention 
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tention of the teſtator to give ſuch 


a contingent recompence as a ſatiſ- 
faction for a certain demand. This 


rule will likewife hold if ſuch pro- 


viſion were made by deed. 


On a treaty of marriage, articles 
were entered into, whereby 7ool. 
which was the wife's portion, with 
7001. more to be added by the huſ- 


band, was to be laid out in lands to 


the uſe of the huſband and wife for 
life, with the remainder to the iſſue 
male and female of that marriage, 
remainder to the right heirs of the 
huſband, who dies without iflue, 
before any purchaſe made, purſuant 
to the articles, having made his will, 
whereby he deviſes his perſonal 
eſtate to his wife, and his real eſtate 
to his two nephews, one of whom 
was his heir at law ; and then makes 


his wife executor, but takes no no- 


tice of the 1400 J. which they 
ought to have, as they would have 
the land, in caſe the 1400 J. had 
þ been 
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been laid out in a purchaſe ; and up- 
on a computation made it appearing 
that the wife had 7/. more annually 
out of the refiduum than ſhe would La ; 
have had out of the 1400 l. that ſum againſt 
was decreed to the nephew; for it — 
being bound by the articles was in Rep. 
equity a real eſtate; and the wife was Kettleby 
not to have both the refiduum and. f 
the profits of that real eſtate ducing. 
her life, upon the foot of the ar- 
ticles;; but was to make her election 
which ſhe would take; for the i- 
duum is always a ſum which is to be 
employed for the payment of debts; 
and in propriety of ſpeech, there is 
no:refiduum till after the debts and le- 
gacies are paid; and the wife here. 
being a creditor for the ſum tliat. was 
to be laid out in the land to anſwer 
her ànnuity, ſuch debts muſt be 
anſwrered out of her  refidinem; if 
there be ſufficient to anſwer it, as 
there was in this caſe; and if there 
was not, the whole reduum maſt be 
firſt W to! the diſcharging of 

ſuch 
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ſuch debts, before any of the ſpeci- 
fic legacies can be broke in upon. 


Blandy A man gives his bond to leave 
agamlt his wife 500 J. and dies inteſtate; 
2 Ver. and the wife's diſtributive ſhare 
comes to 500 J. this is in equity a ſa- 
tisfaction of the bond. M. S. 2 C. C. 


322. The Caſe of Blandy "n_ Wig- 


more cited. | 
. „ If a man deviſes lands for the 
. payment of his debts and legacies, 


Tomp- then over to his heir, and after pay- 
kins. ment of debts and legacies, if the 
lands truſtees raiſe the money and imbezzle 
ſor pay. it, yet the heir ſhall not have the 
ment of lands till the debts and legacies be 
1 paid. Becauſe they are not deviſed 
charged. to him till after the payment of the 

legacies: and therefore the lands 

have not born their burthen till after 


payment made to the legatees. 


But if a man deviſes the rents and 
profits of his real eſtate to truſtees, 


or 


LEXPRATORIA, 
vr his executors, for the payment of 
debts and — and at the age of 
if. the truſtees. or , his, executors raiſe 
the money and -imbezzle it, the 
land however is diſcharged when the 
heir comes of age; becauſe:the mo- 
ney being to be. raiſed within a de- 
finitive time, the land, afterwards, is 
deviſed as freely and gratuitouſiy to 


the heir, as the profits of it were de- 


viſed: within the definitive time to the 
payment of debts and legaciest; and 
therefore, having onge born its bur- 
then, is for ever diſcharged. So: if 
the deviſe be; that the money ſhould 
be raiſed out of the lands by truſtees, 
for the payment of legacies, and 
altel yards the lands are deviſed beer, 
and che trüſtees Hſe the and 
imbezzle it, t, hiefs ATE lani 6d hath 
botg its burthth "hechiiſe, by the in- 
tent of the Gele the wen Ji to 
be failed nly, 3nd thin to be ht try ſt- 
ed with che truſtees, and the refore he 
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* 1 
he 


1 Salkeld. 
153. 


land ſhall afterwards go to to thole to 


hem 


a * 1 
. * , L [4 * J 
= 


or 1 01 .9 
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whomit is deviſed over. But if the land 
be deviſed over, after the raiſing and 
payment of the money to legatees, 
there the land hath not born its bur - 
then, till after actual payment. 


If a man deviſes ſpecific legacies 
and pecuniary legacies, and the eſtate 
falls ſhort to anſwer the pecuniary 
legacies they ſhall abate in proporti- 
on: but nothing ſhall be abated from 
the ſpecific legatees; becauſe the 
ſpecific legacy transfers the domini- 
on of the thing itſelf; and therefore 
is no part of the perſonal eſtate; to 
anſwer what is charged upon it bythe 
| teſtator. M. S. Sow! againſt Sayer. 


>03 101 


80 i he devidia al his perſonal 
eſtate in. Dale, and deviſes a pecunia- 


ry legacy, and hag another perſonal 
eſtate, ſufficient to anſwer it, the 


pecuniary legacy ſhall go out of ſuch 
perſonal en and the ſpecific legacy 
at Dale ſhall not be touched, though 
there were not enough, out of the 
other perſonal eſtate, to anſwer ſuch 


pecuniary 
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pecuniary legacy ; becauſe the be- E | 
queſt of the perſonal eſtate at Dale 
is free if he had exonerated all the 
particulars there, and transferred the 
ownerſhip of them. But if he had 
ſaid that ſuch pecuniary legacy ſhould 
come out of all his perſonal eſtate or 
words tantamount, there ſuch pecu- 
niary legacy, in caſe of a deficiency 
in the other part of the perſonal e- 


ſtate, ſhall come out of that ſpecifi- 
cally deviſed. 


| So if a man deviſes his perſonal e- Knap 
ſtate at Dale to A. and his perſonal — 
eſtate at Dale to B. and deviſes a pecu- Free. 
niary legacy to C. ſuch pecuniary le- 1 
gacy ſhall come out of both, if there 
is no other perſonal eſtate; becauſe 
it muſt be ſuppoſed he intended to 
ſubject both to that legacy, otherwiſe 
he muſt moque the legatee. 


2 — 
If a legacy be left to a man of 3 Ln 
full age, the executors ſhall anſwer aaf 
intereſt after the year from the teſ- Eg. ab 
d i = tator's 295. P. 5+ 
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Se.. 
152. 
Ratliffe 
21. 
Graves 

. 
1 C. C. 60. 
249. 1. 
C. Rep. 
265. 
contra. 
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tator's death, from the time that it is 
demanded by the legatee; becauſe 
it is a depoſit in the hands of the 
executors for the benefit of the le- 
gatee and that depoſit muſt be an- 
ſwered upon demand. But if it be 
a legacy to infants, there it ſhall be 
anſwered with intereſt, from one 


year aftet the death of the teſtator, 


becauſe the executor is conſidered as 
a truſtee, who ought to act for the 
benefit of the infant, and who ought 
to put out his legacy under the decree 
of the court. A legacy left to infants 
to be paid when they come of age 
bears no intereſt till the time of pay 
ment, unleſs the executors weaken 
the ſecurity, and there he is chargea- 
ble with intereſt. Where the lega- 
tee is not to be found, there the le- 
gacy ſhall not bear intereſt. 


If a father deviſes portions to his 
children, payable when they come 


of age, and makes no proviſion for 


their maintenance, they ſhall have 
intereſt 


LEX PRATORIA is, 


intereſt in the interim; becauſe the 
father was obliged to maintain them, 
if he had lived. Aer, if a ſtranger 
had made the deviſe; becauſe he 
was not obliged to maintain them. 
Attorney General againſt Thompſon. 
Eg. ab. 301. p. 2. Prec. Chan. 337. 


But if more profits be made than 
the common intereſt, no more ſhall 
be anſwered to the infant than ſuch 
intereſt, becauſe the executor ran the 


hazard at his peril. 


But if a legacy be deviſed to a 
man of full age, ſolvendum in futuro, 
at a day certain, there the executor 
ſhall anſwer intereſt from that day: 
becauſe it is the will of the teſtator, 
that then it ſhould be tendered by 
the executor to the legatee ; and as 
he has the benefit of the delay of 
the payment, ſo he muſt have the 
burthen of the intereſt, if it be not 
then paid. 


If 
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MS. If a man gives a preſent legacy, 
againſt and charges it upon a reverſion, ex- 
berry. pectant upon an eſtate for life, ſuch 
wy - legacy ſhall carry intereſt from the 
w. death of the teſtator; for being 
Caſes. 83. not charged on the perſonal eſtate, 
| the executor cannot be allowed the 
uſual year for collection of aſſets, 
and it is an immediate burthen upon 
the reverſion itſelf, and therefore 
muſt carry immediate intereſt; for if 
the teſtator had intended otherwiſe, 
he would have raiſed the charge after 
the determination of the eſtate for 
life; and there is no reaſon to oblige 
the legatee to demand it, ſince ſuch 
demand would be fruitleſs, the le- 
. gacy not being in the hands of the 
Doyly executor, but only charged on the 


againſt reverſion. 

To olſery. 

Eq. ab. 

300-P-2- The court of equity will ne- 
Palmer 

againſt ver allow a father or mother to re- 


— ceive legacies bequeathed to their 


58. P. 6. children though * are guardians 


1 Vern 


_ by 
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by nature to them, and have decreed 


the - executors. to pay the legacies 
over again, which they had former- 
ly paid to ſuch parents, even after 


an acquieſcence of an infant, after | 


his full age, upon the promiſe of the 
parents to pay the legacy; for the 
filial 1 not N © _ "_ 
of ry ni. dect 


eee tha in hie 8 


own wrong, where the perſonal e- 


ſtate will not anſwer, he ſhall make 


the legitee refund, becauſe the lega- 
tee takes the legacy under the truſt; 
and. thetefore- it i8, that the legatee 
does not gb ſecurty. . S. E. K. 


Dee 2435 | 
2 
73; + 2; 204, SW. do If... 43 au 
le en este 


cies and makes nd dl UifpMition of the 
r ahn, 1, and aftef Squires a very 
confid rib perſonal tate, and does 
not alter tt "the will, he does hot di ye in-. 
teſtate as to the new, Auf, 


but A e executors ſhall diſtribute! 
them 
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them to the legatees proportionably, 
a ageing? Noten. M. S. C. C. 58. 
411 101 USER 18706 
Eq. ab. 99) f a man gegſesthat his debts;; le- 
244-P-5- pacies, and funeral eæxpences, ſhall be 
bt, paid in the fieſtplace, and then pro- 
Chan, Seeds to diſpoſelof his real eſtate, his 
Trott real eſtate ſhall be ſubject to the pay. 
againſt ment of debts, legacies, and, funeral 
MS“ expences: becauſe, the charge in the 
Eq. ab. firſt rms is Fs f 
198. p. 6. 
2 Vern after. „roc Ora N 
_ 1 If a man owes ae 2 MED 
— depites 4000. in full GatisfaQtion of All 
430. EX reditor can, claim, and then der 
viſes his lands payment « of is 
debts, and abs fe proves 6 600 |. 
due, tho' the debt was barred by the 
Gofton ſtature, of imitations, yet i it hall be 
Ml. paidout« of the. lands becauſe tf the le- 
2 Vern. gacy un be a. atisfactiog, for a 
x Salk, greater ſum, and 975 reg an debt, 
154 notwi tek te: 


the 


ſtatute: 55 
therefore hinting th bein mh 
payment of debts, it is in * 1 for 


1411 


this debt, as well as other . * 
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Tf a legacy be deviſed to a, 12 a 
Covert, who lives ſeparately from 06.107 
her husband, and is not maintained Fed. 
by him, yet it ſhall not be taken Eg. ab. 
to be for her ſeparate uſe, unleſs it be 25 * 3 
ſo expreſſed in the will: and in ſuch 161 
caſe, if payment be made to the 
wife it is ill, and it ſhall be made 
over again to the husband; becauſe 
her living ſeparately from her huſ- 
band does not deſtroy the * 


* of the husband. | Rsxsipu- 


UM, 


M. S. 
A man deviſes the reſulgum of. C.C. 103; 


his perſonal eſtate to his couſin H. gun 
and B. her fiſter, and his couſin C. Whalley 
and D. his wife, equally to be divi- 233. 
ded between them, it was decreed, 
that the husband and wife ſhould 
carry off a third part only, becauſe 
there could be no diviſion between 
husband and wife, and therefore 
there could be no equal diviſion a- 
mong them all, and the wife's name 
is put in to make a ſurvivorſhip to 
Vol. II. 2. her 
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her of the part bequeathed | to the 
husband. 


M. 8, A man deviſes to F. S. B. Acre, 
er which was in mortgage, or the va- 
againſt lue thereof, this was decreed a de- 
viſe in foe, and that if the execu- 

tor had aſſets ſufficient to pay off 

that mortgage and other debts, that 

B. acre ſhould come clear to the 
deviſee. For deviſing the value there- 

of, was an intention that ſo much 

ſhould come out of the teſtator's 
perſonal eſtate in caſe the mort- 

gage was forecloſed, and by conſe- 

quence ſo much ſhall come out of 


the perſonal eſtate as will redeem 
it. | 


| 1Chan A man deviſes the reſiduum of 
= his perſonal eſtate to 4. for the 
Whitmore uſe of his only ſon B. and his heirs 
again [awfully deſcended from his body, 
2 C Rep. and for the uſe of the iſſue male 
2 Vent. and female of the bodies of his 
. Al (and names "Oey in caſe his 
— 300. ſon 
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ſon ſhould die in his minority, with- 
out iſſue of his body lawfully deſcend- 
ed,and then appoints his ſon executor, 
and afterwards appoints A. execu- 
tor during the minority of his Yon. 
The ſon died without iſſue above the 


age of eighteen, and under nine- 


teen years of age, and had never 
taken upon him the execytorſhip, 
but a little before his death made 
his will, and bequeathed all to his 
wife; and the queſtion was whether 
ſne or the children of the ſiſter 
ſhould. have the re/idunm, and de- 
creed. for the wife. Becauſe that 
when the perſonal eſtate is deviſed 
to a man, and if he dies without iſſue, 
during the minority, to athers, then. 
it muſt be underſtood. the minority of 
the Civil Law, by which ſuch eſ- 
tates are governed, for if he arrives 
to the full age by that law, he may 


diſpoſe of the perſonal eſtate, and 


it was the intention of the teſtator, 
that when the deviſee ſhould arrive 
at the age in which he might diſ- 

& 2 | poſe 
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M. 8. 


— 99 years, determinable upon the 


Colts 
againſt 


Gilford. 
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poſe of it, that the contingency 
ſhould fall off, and ſuch diſpoſing 
age as to the perſonal eſtate is that 
nd Fo ourteen Years, * 


A man poſſeſſed of a term for 


life of A. deviſes a rent out of it to 
B. without limiting any eſtate, the 
only queſtion was whether if B. 
died during the term, the rent 


| ſhould determine, or ſhould conti- 


nue during the term, and decreed 
it ſhould laſt during the term. Be- 
cauſe the deviſor having but a chat- 


tle intereſt, he could not create a 


freehold rent out of it; and ſince 
the deviſe of the term to A. would 
have carried the whole term to 
him, and not an intereſt during his 
life only, therefore a deviſe of the 
rent which 1s in nature of a deviſe 
of part of that intereſt, ſhall carry 
that rent during the whole intereſt. 


If 
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If a man leaves a feme execu- Warns | 
THE Ba- 
RON 18 
ANSWER= 
ABLEFOR, 
THE ; 


Wires. 


trix, and ſhe-commits a devaſtavit, 

and afterwards marries and dies, 

the husband is not anſwerable for 
that devaſtavit of the wife, tho' 

he had a fortune with her aliunde, 
for the devaſtavit is only a debt to 
the aſſets, and the husband is only 
anſwerable for the debts of the wife 
during the coverture, while ſhe is 
only one perſon in law with him, 
and not afterwards. But it muſt be 
recovered againſt her executors and 
adminiſtrators, and the portion of 


the wife which ariſes aliunde muſt 


be onerated during the coverture, 
or elſe the law gives it to the hus- 
band upon the marriage, for the 
husband is only anſwerable for the 
debts of the wife as he is for the in- 
juries, which ſhe does, which is only 
during the coverture, and afterwards 
her repreſentatives muſt anſwer. 


But 
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AND 


WHERE 


NOT, 
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M. 8. 


C. C. 119. 


Pagit 
a Aas 
oſkins. 


Gilb. Caſ. 
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But if the husband aſter 5 co- 
verture receives any of the goods 
and chattles ot the teſtator in ſpe- 
cie, or any money of his arifing 
out of his effects, and gmbezzle 


them, he ſhall anſwer for ſuch em- 


bezzlements, becauſe it is his own 
act; for whatſoever is done with 
the goods of the teſtator during the 
coverture is the act of the ſecond 
husband, for which he is reſponſible, 


So allo 1 be bas money or goods 
of the teſtator's in his hands after 
the coyerture, he is anſwerable for 
them as executor de ſon tart, and 
by conſequence in ſuch; caſes he is 
to be decreed to anſwer for all the 
perſonal eſtate of the teſtator, 
which he or his wife have received 
during the coverture, for whateyer 
onerates the aſſets onerates ſuch af- 
ſets as he received during the co- 
verture. 

If 


If A. owes B. 200 J. and B. de- In vicidi. 
viſes to A. 500 J. and the reſidue G > 
of the eſtate to C. this is not a de- Saris 
viſe of 500 J. over and above the . 
debt, becauſe H. would have then 

in effect 700 J. whereas B. intended 

him wh 500 J. which would be 


contrary to the intention of che 
teſtator. 


A father by his will leaves porti- Deviſes 
ons to his younger children out of nid. ane 
his perſonal, and deviſes his real 49. M. S. 
eſtate to his eldeſt fon for life, with Fi Cad 
remainders over, and afterwards 
finding that his perſonal eſtate 

would not anſwer their portions, 
acquaints his faid fon with it, and 
with his intention of altering his 
will, and laying the portions on the 
real eſtate, to make up the deficien- 
cy of his perſonal eſtate, which the 
ſon diſſuades him from, and promi- 
ſes to ſee the portions paid. If the 
fon doe ſuch promiſe in his 


anſwer, 
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| anſwer, the Court will onerate him 
with the portions, as far as the real 
and perſonal eſtate will go, becaule 
he has made that promiſe, and has 
a conſideration for being juſt to his 
undertaking, and there is no. fear of 
fraud or perjury in this caſe where 
the promiſe is confeſt; but if he 
denies it, it cannot be proved, for 
that would be to overturn the will 

by parol proof only. 


64 3” legacy is given to a woman 
—_— on condition ſhe marries with the 


IAE Conſent of the executor: : when ſhe 


our a Comes to the age of twenty one, 


 Dzv13t the condition is diſcharged, and ſhe 

e. is intitled to the legacy forthwith ; 
for the Law then looks upon her as 
a perſon capable of diſpoſing of her- 
ſelf. M. S. C. C. 43. Lhoyd againſi 
Hughes. 


a 33- - | 8 
Lady Co- Upon a marriage ſettlement it 
rec in Was agreed, that if there were no 


caſe. In 


viridl. 67: ſons, and but one daughter only, ſhe 
ISTRI- 
' BUTION: | ſhould 


hoalg — goal i — 
ters they ſhould Have 1 1000 L. wif 
three daughtbrs 200 to be 
equally divided between: them; and 
there were tiwee daughters but one 
died, and decreed that the tei fury» 
ving daughters ſhould have reodb 
a- piece, to wit, their on part and 
their ſiſter's upon diſtribution be- 
cauſe the ſiſter s part was veſted, and 
therefore muſt come to th ſurvlv- 
ing ſiſters, as next af kin mpan tlie 
unn of diſtriburion. or etre, 
bill 28 21 19 
. An chad A M. 8. 
eſtate. in & with 3000 l. fob-his — 
daughter by a firſt venter, 
terwards ſettled that eſtate ona ſes 36 363. 1 
cond wife for hoer jointure; after» , 2 ; 
wards taking riotice of this cllarge; 555 
by his will, and that his wite's joins 2 
ture might not be incumbered by 
it, deſires that his wife ſhould have 
her election to refuſe. that jainture, 
and take another eſtate of his in. 
inſtead of it. The wife refuſes the 
VOI. II. 1 eſtate 
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ir 


fince 1 it is a proviſion for a daughter 


LEX PRATORIA. 
eſtate in 7. and the daughter brings 
her bill and has T. eſtate made liable 
to her portion. And the reaſon is, 
that when the 7. eſtate was deviſed 
to the wife to exonerate her join- 
ture, it is the manifeſt intent of the 
teſtator that the wife ſhould have 
her full jointure, and the incum- 
brance upon the eſtate in 8. have 
its effect: therefore when the wife, 
who is a purchaſer for value, refuſes 
the jointure in 7. and thereby 


' defeats the incumbrance on the 


other eſtate as ſhe may, the in- 
tention of the teſtator muſt be ful- 


filled by giving the incumbrances 


ſatis faction out of the T. eſtate, be- 


cauſe ſuch deviſe amounts to a 


charge of that incumbrance upon 


the J. eſtate. For the wife's refu- 


ſing ſhall not defeat the incum- 


brance, ſince the husband has de- 


viſed the 7: eſtate that it might 
hade its effects, and more eſpecially 


whom 


EEX PRETORIA”. ufg 
whom by the law of nature he is 
N to provide br. 50 


"A man having made aj ieee * 
his wife of "certain — -after- — 8 
wards deviſes them to A. in fee t 2 —Y 
on condition he paid ſeveral furns — 
to ſeveral perſons at certaim days 2,00": 
and if he failed in ſuch payments, ce 


4 15 
then over to B. and his heirs on * 
like terms and days. The mofey 
being near due, 284 A not having 
ready money, and being 
loſing his ſtars. 'brought 
againſt the jointrefs and thoſe who 
were to come in upon his default, 
to have liberty to ſel tiber off the 
eſtate to pay the money, and it Was ſod 
deereed without any difficulty z for 
if the jointure was made wirhout , gazea; 
impeachment of ſts, the Titiber . 
bee to um | tone. 
4. deritel tis lands to B. in TY — 
conditioned to pay 20000 4. to his — 
a at law by-ſeveral inſtallments, SI 156 
A 2 | 1 — 


afraid 5 
Bis bil! 


0 LEX. PRETORIA. 
B. falledu in his paymetts, and the 
heir thereupon taking advantage 


of the condition enter and A, 
': broughttiis bill to be relieved againſt 
e che itigqur ol the condition, and he 
4 5 / Wis Mligved pen the terms. of 
FE bend fer Sach — 

5 f f ſum from the fame: Js, became 
ck nerve bare is 4 condition 
brokendfer which 2 compenſarign 
h Made, a, Vourt of Huity 
VII, rale ugainft the forfeiture, 

_ the. 


hes forfqigure - is a bern 
which ß che ſuthect matter af. re: 
Stor brig zH: 937 ue 


Mgteb eig noqu i i 01 925 


M. 8. wan fed, bf 4 copyhold.! of 
Bra 2 the natur of Gavolkind, and a Sn. 
A fiderable.perſonel estate, makes;his 
hag theroay deviſes ſeveral ſums 
8 {&veral:of his children 
ds a proviſion for them: and charges 
1 - his copyhold and alſo his perſonal 
erer With tlie payment bf his 
debte and Jegaciesgybur tho tpy- 
bade eng — to the 


uſe 


LEX PRATORIA. 
uſe of his will, one of the younger 
ſons reſolved to take advantage of 
it, and ſo brought his bill to have 
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his entire legacy out of the perſonal 


eſtate, which would in a great mea- 
ſure have fruſtrated the proviſion 
for the other children; but the 
Court would not decree: him his le- 
gacy unleſs he would ſurrender his 
right in the copyhold, and agree 
to have it charged according to the 
will, which he accordingly — to. 
For the copy hold being part of the 
fund, and he conſenting to make it 
liable, it muſt go in average with 


the beſt of the aſſets. But if he had 


not chnſtnted, it ſeems: a Court of 
Equity would have made it good as a 


defective conveyance, if the perſonal 
eſtate had fallen ſhort to anſwer. 


And if the perſonal eſtate had been 


juſt ſufficient, the daughter muſt 
have taken as much out of it, as 
was to the value of the copyhold, 
and . the male children would 
have 
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bave taken the copyhold as part of 


their ſhares. 


years next after his deceaſe, and 


A'man by his will deviſes his 


; lands of inheritance to his heir at 


| law, who was his brother, in fee, 
and then deviſes x0/, to A. to be 
paid by his executor within five 


then appoints his heir at law his 
ſole - executor, | defiring him to 
ſee his will performed according 
to the truſt and confidence he repo · 
{ed in him. The perſonal eſtate 
falling ſhort to:anſwer the legacies, 
the . queſtion was whether they 
ſhould be charged on the real eſtate; 
and decreed they ſhould,” becauſe 
it appears plainly on the face of the 
will, that the teſtator intended the 
lands ſhould be charged by deviſing 


them to his heir, and by deſiring 


him to ſee his will eber 


wherever | 
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Wherever any thing is given to In viridi. 
to charity, and no charity appoint- 870 — 
ed, or if the charity which is ap- . 
pointed be ſuperſtitious, there the — 
king appoints, and in a caſe of a ſu- ut 
perſtitious uſe the appointment ſhall In vin. 
be to a charitable uſe, eiuſdem ge- 8 
meris, Tenant in tail may diſpoſe i Vern. 
of a charity out of his lands with- 5 5 
out - fine. or recovery, or even by Hate on 
will by virtue of the conſtruction charitable 
that has been made on the 43 Elix. = us 
But if a man diſpoſes of a charity Fay a- 


ainſt 


by will, and ſuch will wants the Slaughter. 
neceſſary circumſtances required by 1 8 
the Statute of Frauds and Perjuries, Duke, 34 
it ſhall not operate as an appoint In albo, 


ment. ; I 73» 
b Fenner 
3 againſt 
_ Harper. 
If a nuncupative will not redu- 7 — 


ced into writing according to the 70. M. 8 
Statute, be confeſſed in the anſwer _ 

of the executor, it ſhall be paid Kaba 
out of his refiduum, becauſe in fach = — z. 
caſe there 1 is no danger of perjury. Sub. Caf. 


146. 
Twenty | 
| 


LEX PRATORIA, 


Twenty pounds is deviſed to 2 


boy to bind him apprentice, | and 
be dies before he is bound, his ad» 


miniſtrator or executor ſhall have 
it; becauſe the ſum is actually de- 
viſed to him, and the act of God 
ſhall not take it out of him. 


. Tf there be an executor. in truſt 
for infants who is impowered to 
lay out the perſonal eſtate in ſuch 


manner as he ſhall think moſt for 


he places out 100 J. of the ſaid perſo+ 


for their advantage, and accordingly 


nal eſtate in the hands of a perſon 
who is allow'd to be good ſecurity 


for ſuch a ſum at the time of lend» 


Terry 

_”=_ 
erry 

In viridi. 


I 
Gilb. Cal. 


10. 


ing, and takes his bond for the mo- 
ney, and the borrower proves af- 
terwards inſolvent, the executor 
ſhall anſwer for the ſum lent, be- 
ing lent without the decree of the 
Court. This is the preſent doc- 


trine, becauſe the Court is reckon- 


ed to be the common guardian of 
infants, 
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infants, and the money is put out 
without: rw gee n r - 
Ruten, Nerd 1 8 £ DE 15 
ä deren whether this ſhould: 
not take another turn, leaſt perſons' 
ſhould be diſcouraged from being 
executors or | rtuſtees for infants; 
vi. if the 7 t out be pr ar -* 
48 TAY 9 i was his bwn 

, ahe withour" ay premium 
to 0 Wil to ſtich erecutor br truſtee, 
Gr ir the ſum be'46 ſcntalf fat they 
Butt not apply ro the Curt Withoir 
ſwallbwing the greateft Part 6f it, 
that Were ir ſhall be allowed. ir fur u 40. 
count to the extetutor or truſtee'in 
caſe” of inſdlvench, but if the e. 
cutor or truſtee fail in any of: thoſe 
circumſtances, then they themſelves 
run the hazdrd: Vf the money it it 
be loſt. | 


34 


> 


If tn U executo 107 ure lay S out 
the money at ittbreſt, he ſha have 
the benefit of it, becauſe he runs 
the riſque, i he were ſolvent at the 

Vor. IT: B b time 
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time of lending, but if he were in- 
ſolvent, then the ceſtuique truſt 
ſhall have it, becauſe he was to bear 
the loſs. 2 C. C. Bromfield againſt 

Mptberley. Eq. ab. 239. p. 24 395. 

Pp 7. Prec. Chan. vos 


Douario But if there be 8 cauſa 


c Aus A 


morTrs. mortis, Which is a giſt in præſenti, 

—＋ to take effect after. the donor's 

jones death, if the donor dies, the donee 

Sey. bas che intereſt. But if the donee 

oe. dies before the donor, it reverts to 

300. the donor. But if ſuch donation be of 
money, and there be a written will 
made ſubſequent to ſuch donation, 
which gives the ſame or a greater 
ſum, it will go in ſatisfaction of 
ſuch giſt. 


In viridi, Tf a merchant gives ſeveral le- 
Bird a- gacies to his children, and aſter- 
Rs wards finding his eſtate to fall ſhort, 
Prec. deducts ſeveral ſums out of his 


293, Younger children's legacies, without 
touching the eldeſt ſon's legacy: 
The entry in his books which 


makes 


\ 
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makes the eldeſt ſon debtor for ſuch 
ſums wherewith he was ſet out in 
trade ſhall not be deducted out of 
his legacy, for ſuch entries were 
made in the merchant's books that 
he might take a ſurvey of his 
whole eſtate, and not to make de- 
ductions or alter diſpoſitions to his 
children. M. S. Bird againſt Hoo- 


per. 


If an executor pays a legacy, 
and the aſſets fall ſhort, the legatees 


ſhall refund, becauſe ſuch legatee has 
more than his ſhare of the aſſets in 
proportion to his legacy. 


So if the executor after the . - — 
death of the teſtator waſtes part of 8. 
the aſſets, the deficiency ſhall fall gad 
upon the whole, and the legacies muſt Bambield. 
abate in proportion. For it was the R. C. 67. 
teſtator who appointed ſuch an un- 650, 
juſt and improvident truſtee, and againſt 
po the deficiency happened by the 1%. 
means of the teſtator, and there- 3. 8 

| B b 2 fore 1 Caf. 18. 


188 
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fore it mult be ſuppoſed. the defign 
of the teſtator was, that ſuch delt 
ciency ſhould fall in proportion to 
the Karas given. 


But if one of the legatees reco- 


ver his whole legacy before the 


waſte committed, the whole loſs 
occaſioned by the ' deficiency ſhall 
fall on the other legatees, becauſe 
it was their own detault that they 
did not likewiſe ae — lega- 
cies inis. \ | K 

1 3 man. marries. a woman who 
has ſeveral debts oying to her, and 
makes a ſettlement in proportion 


to ſuch debts, and dies [indebted to 
bo0thers before he had collected in his 
wo.fe s debtz, it ſeems. that if the 
ſettlemegt be made-in conſideration 
of the marriage only, the law of 
ſurviverſhip ſball take place in re- 
lation to the debts due to the wife. 
+ Becauſe by the law, they are after 


5 5 the h of the 1 no e 


LEX PRATORIA. 


of his perſonal eſtate, but if the 
marriage ſettlement was in conſide- 


ration of ſuch debts, or if ſuch 


debts were aſſigned by the ſettle- 
ment, then it ſeems they become 
part of the husband's perſonal 


eſtate, and ſhall not upon his death 


ſurvive to his wife, becauſe he be- 
came a purchaſer of them by his 
ſettlement, and therefore the pro- 
perty of, them is altered 'in a Court 


of Equity, and they are no longer 


debts due to the wife. 


If a man makes. a will, and a 


perſon takes the legacies from the 
mouth of the teſtator, with only. 


initial letters for the names of the 
legatees, theſe will not be good be- 
queſts as on a will. in writing, and 
therefore unleſs the ſolemnities re- 
quired by the Statute of Frauds and 
Perjuries ta make a noncupative will 
be obſerved, they are void. Becauſe 
the bequeſts cannot be made out but 
by ihe parol depoſitions of the wit- 


neſſes. 
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M. 8. 
Nuncu- 
PATIV E 
WiLLs. 
Pring 
againſt 
Pring. 

In viridi. 
251. 188. 
2 Vern. 


99.7 
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PAR A- 
PHERNAs® 
RA. --- 
In viridi. 
G1. 85. 
Midleton 


againſt 
Midleton, 


SEPA- 
RATE 


MaiNTE- 


NANCE. 
In viridi. 
248. 


n. 


againſt 
Rutland. 
Eq. ab. 


346. p. 18. 


LEX PRATORIA. 


neſſes. For as it is ſubſtantive in the 
writing it is unintelligible, and 
therefore ſuch a will is not a written 
will, but a noncupative will only, 
and by conſequence without the 
circumſtances required by the ſta- 
tute as to a noncupative will, is a 


void will. 


The paraphernalia of the wiſe 
ſhall not go in exoneration of a 
debt affecting the heir, For it is the 
neceſſary apparel of the wife, which 
the law gives her, and there is no 
Equity in ſuch caſe to alter the law 
in eaſe of the heir. M. S. Midleton 
againſi Midleton. x Chan. Rep. 377. 


If a ſeparate maintenance be 
made before marriage, or in pur- 
ſuance of articles entered into be- 
fore marriage, whatever is bought 
by fuch ſeparate maintenance 
money, as alſo all the money it- 
ſelf placed at intereſt, or in the 
band of the wife, will be pro- 
FL tected 
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tected in a Court of Equity from 
the creditors of the husband. But 
the wife muſt prove that the mo- 
ney itſelf was raiſed out of the ſe- 
parate maintenance, and that the 
goods were likewiſe bought with 
ſuch money: otherwiſe according to 
the Law, all that is the wite's be- 
longs to the husband. M. S. Will- 
ſon againſt Pack. Prec. Chan. 295. 


Where there is a truſt of a term In viiidi. 
aſſigned to protect an inheritance, a . 
Court of Equity will always govern L 
that truſt, ſo as to carry it to him 
that has the inheritance, unleſs the 
perſon who has both the truſt and 
inheritance by particular words or 
expreſſion in his will does alter or 
change it. If he does, ſince he 
has the dominion both of the truſt 
and inheritance, he may diſannex it. 
For as he might carve a term out of 
his inheritance, and deviſe ſuch term 
to any purpoſe, as to legatecs, or to 
the payment of debts, or the like, ſo 
| he 
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Hardres. 
489 
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he may diſpoſe of that truſt of his 
term which was originally carved 


out of. the inheritance to the like 


purpoſes, but if he does not, the 
truſt of the term always goes along 
with the inheritance to whomſdever 
it deſcends, becauſe this term was 
originally aſſigned only to protect 
the inheritance from mean incum- 
brances, and therefore the Court 
of Equity has no power to make 


: tiſe of the term to any other pur- 
poſè, or to diſannex it from the 


inheritance to which it was annexed 
by the conſent of all parties who 
Had the dominion over it. 2 Chan- 


rery Caſes, 49.55.1 Vern. 1 Eg. ab. 


241. P. 1. Tiffin againſt Tiffin: 2 Ch. 


Ca. 152. 1 Vern. 196. Eg. ab. 93. K. 


P. 3. Ratcliff againſt Graves. Chap- 
man againſt Bond. 1 Vern. 181, Eg. 


ab. 241. P. 2. Nelſon. 164. 5. Bla- 


den againf Lord Tour. 


And therefore in the is of 
Whitcomb, Where 4 man purchaſed 
| an 
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an eſtate, and aſſigned a term to 
2 the inheritance, and died, 
leaving a ſon by one venter, and 
daughters by another, and the ſon 
entred and dies without iſſue, and a 
remote collateral relation who was 
heir at law to the ſon, brought his 
ejectment for the recovery of the 
inheritance „ and came into the 
Chancery, and deſired that the 


temporary bar of "thoſe terms ſhould 


be removed out of the way. It 
was thought in ſo hard a caſe, 
where there were immediate de- 
ſcendants from the purchaſer, that 
the term ſhould be removed. For 
though it was argued, that a Court 
of Equity ſhould not aſſiſt, but 
leave the heir to recover at law as 
he could, and that Equity was to 
ſtand neuter where a remote heir 
came in to ſtrip the children of the 
purchaſer of the inheritance; yet, 
when they conſidered on the other 
Cl that if ſuch. reſolutions ſhould 
e place, that all the rules of 


n by de- | 
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deſcent would be in the breaft of 
the Chancellor, ſince he could ley 
loofe or chain down thoſe terms ' as 


he pleaſed, and that would make a 
different rule of property 


in Equity 
from that of the law of the land: 


they held, that theſe terms ought in 
no cafe to be ſet up where the dif- 
pute at law was, who was heir; for 
the truſt of the term is for the heir, 
and therefore ſuch terms ou ght not 
to be militant againſt him. By con- 
ſequence, the Court of Equity, if it 
let the term looſe againſt the heir, 
would act contrary to the defi 20 


of that truſt, which was ori ginally 


created for the defence” of the heir, 


and therefore in ſuch diſputes the 


term muſt always be fet afide, tho 
the queſtion ſhould be upon a law 


of 'defeents, which the Court might 


not think i in itſelf reaſonable. And 
in this caſe the perſon who makes 
himſelf heir, according to the courſe 
of deſcents; is intitled to have the 
term aſſigned to him i in a Court of 
Equity. But 
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But if a man purchaſes an inhe- 
ritance in the name of truſtees, 
and takes a mortgaged term carved 
out of ſuch inheritance in his own 
name, in order to protect the inhe- 
ritance, ſuch term will be liable to 
the payment of his debts as well as 
his other chattles. Becauſe the legal 
intereſt of ſuch term being in him, 
it goes as a chattle to his executors 
or adminiſtrators in the ſame courſe 
with his other chattles, and there- 
fore ſince the law will take hold of 
it for the payment of debts, or the 
performance of the teſtator's will, a 
Court of Equity will not interpoſe 
to hinder it, for tho the truſt crea- 
ted at the time when it was aſſign- 
ed, annexed it to the inheritance 
of the truſtee, yet it did not take 
the legal intereſt out of the owner, 
and therefore it remains as a chattle 
in him. 


AN 
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Specific Performance of Agreements: 
9 


MIS Court will decree a 
ſpecific execution of an a- 
greement made on a ſe- 

cond - marrigage, after a divorce 
from the firſt, for adultery. 
| Articles 


| 198 


may; but in the firſt caſe of the 
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Articles before marriage, and ſet- 
tlement before, which vary : the ſet- 
tlement, ſhall be preſumed to fol- 
low the intent of the parties, unleſs 
fraud or miſtake be IJ. but 
nothing can be waved in a ſettle- 
ment made before marriage after the 
marriage is celebrated. 


If che defendant admits an agree- 


ment, tho not in writing, he ſhall 


not: plead the Statute, but if ho ſays 
it was incomplete or fraudulent he 


agreement not being. complete, the 
plea is allowed ; in that of fraud, 
the benefit of the plea is reſerved 
to the hearing. 


If ſuch agreement be carried in- 

to execution by one party, and ac- 
cepted by the other, tho not con- 
feſſed, the Court will decree a com- 
plete execution. 
n But 


LEX PRETORIA. 


But in this caſe the the plaintiff muſt 
ſhew that he has or can, or is 
ready to perform his f or is not 
in ffatue quo, and ib in no default. 
The party complainin! g muſt lie- 
wiſe be bound on his part, as well 


as the defendant, for the benefit 
— to be mutual. 


This Court will not PR a 1 


fective conveyance in favour of a 


natural danghter, becauſe the is 4 


volunteer. 
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An agreement” to ſell or buy lands 
is real or perfonat * eſtate | accord- : 


RA 


yo : * 
5003543} A iig} u] 34509 4 


ok 11 
d A 


199 


200 


LEX PR&ATORIA. 


If a husband - covenants to. fell 
his wife's lands, on a bill againſt huſ- 
band and wife, if the on ſecret. ex- 
amination conſents, the Court will 
decree for the N.. 


Where there is an * It 
the purchaſe of lands on marri- 
age, who ſhall have the _— 


Settlement of 3 after. mar- 
riage is voluntary, ergo not helped... 


Bad title, cannot be helped by 
fraudulently buying. in the good: | 


Parol agreement - ſhall not on 
motion i uſpend a decree, but a Foe 
in ſuch caſe is neceſſary. 


Tenant in tail by ſettlement SY 
venants not to ſuffer a recovery, 
and does afterwards, and Ts: 
the ſtate, A 


1 A bill 


£ 1 \ 


BE ADE RATO RIA 
12979 On berrigd Y i νỹ.’ mn 
A bill was s brought againſt the. de- 

viſee for a ſpecific execution, and 

was diſmiſſed; rer if the ſuit had 
been brought on articles before mar- 
riage d Dre ny as \ AL 
„Wins 

Wife's covenant to bind her ſepa- 

2 neee een 3 11 
pode ot ai 10g bag 

\ DiSeronces between Gitlenient! 
executed in purſutnce of ::artifles 
before or ale martiage andzliker 
wilt: where there. f eſtates; both 


of husband ande ife, ami whicee; 
of the wife only. 


ti Aw ob a 3cds nouαν 2019 oT 
Mfhare moneyigirtb be laich qu 
in the purchaſe afJaids:tobeotets: 
tled on A. in tail, he paying a rent 
fbr de dife H Bifitjthave & dee 
fon tlie ane fg lth Wing? ſccurity 
to pay the re Fe. pm 161244 


An agreement of the husband to 
pay ſeparate maintenance, or ali- 


Vor. 1 mony, 


304 


LEX PRATORIA. 
mony, will be carried into execus 
, BS, Ea © E „ 
_ $-3+1 nel | 2 $$ ES. 
DR ue DI:.95 


Teſs * Feu 


"T0 


Truſs of Terms in Marriage Sal 
ment. 


„ 0 a 


If a man has the ſame dominion 
and property in the inheritance as 
he has in the term, or power of 
raiſing money, the term or power 
merges aliter if any difference in 
the two intereſts, or any 'other 
eee ere 
The proportion that a . is 
to pay of a charge on the n 
tance, is one third. 81. g off 
209% 8 genie 980 Hig © n bg! 
Terms to preyent dower, hall 
ſtand in the way where — is no 
legal 1 or fraud, 


= 8 if n & #8. 7s 
N 4 7 10 


1 061 


+ 7 . * 4 
— — . bl 
\ IHNTREISIEL { J. | - 24 N 
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LEX PRATORIA. 


© ? 
- 4 


Tf the husband creates a term to 


diſappoint dower, without notice 
to the wife, it is fraudulent. 


If a purchaſer aſſigns a term to 


* 


protect againſt meſne incumbrances, 


that ſhall not be ſet up againſt 


dower, its creation being for ano- 


ther intent and purpoſe, 


But if hs 3 had tit 


for conſideration, and affigned ſuch 
term to protect the inheritance; it 
wy be ſet PIN — 


The differences SE A * 


and a legacy, ariſe from the notion 
of the Spiritual Court. 


Where a term is created to raiſe 
portions for younger children, to 
be paid at the age of twenty one, 
or day of marriage, and they die 
before, the portion ſinks in the in- 


D d 2 heritance, 


203 


pray in aid of the perſonal eſtate. 


EEX PRATORIA. 
heritance, but the intereſt is pay- 


able an the r mean 3 LI. 71 
222 1 3: ine 
But * in tha af of: a er ) 


payable at twenty one, becauſe it is 
debitum in preſenti, tho ſalvendum 
in futuro, but if it had been be- 
— to the legatee at twenty 
ane, and he died before, it muſt 
ſink in the perſonal eſtate, becauſe 
ſevered from it only in favour of a 


legatee of — ond. 


2 E 
- 795 15 1 — 


* Ha ae FY deviſed « out of 
lands to A. to be paid at twenty 
one, and he dies before, this is con- 
rued-as a_legacy, and conſequently 
ſhall. not fink, becauſe the heir can 


But a ſtranger to whom parti- 
cular lands are demiſed ſhall not 
pray in 049 as the bares natus c or 
ee | F 


| 4 141109096 81 70 
e 8 4 0 Where 


LEX PRATORIA. 
Where in the term no time is 
mentioned for payment of the por- 
tions, they are payable on the birth 
of ſuch children, and' conſequently 
if they die before twenty one, their 
repreſentatives are intitled. | 


A + purchaſe taken in a child's 
name ſhall ſometimes be.a proviſion 


for the child, and ſometimes a truſt 
for the father. 


In many caſes the truſtees may 


raiſe portions during the lite at 


the father. 


But truſtees are not permitted to 
ſell or mortgage for maintenance a 
reverſionary term. 


If a father deviſes portions pay- 
able at a certain day, and no pro- 
viſion for their maintenance, the 


children ſhall have intereſt of their 


portions from the ** of their 


father. 
| Where 
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LEX PRATORIA. 


Where a woman minor, intitled 
to a portion out of a truſt or lega- 
cy, marries, the truſtees or execu- 
tor on application ſhall have her 


fortune ſettled. 


Intereſts between Baron and F. eme 


are governed by the ſame rules as 
at law. 


Ergo, tlie husband can diſpoſe of 
the truſt of the Feme s term. 


Where purchaſes ſhall be in truſt. 


Where lands are deviſed in order 
to raiſe money out of the rents aud 
profits for payment of portions at 
certain terms, and this cannot be 
done in a reaſonable time by the 
annual profits, the truſtees may ſell. 
Aliter if it had been out of the 


rents only, or out of the annual 


profits and rents, Lady Coventry's 
caſe. 


Frauds. 


n Tenne 207 


Frauds. 


Voluntary conveyances are as to 
purchaſers fraud ulent, and a volun- 
teer ſhall diſcover in "oy by he 
ſues at law, __ 


A bond or covenant obtained by 
fraud, which is not negotiable, tho 
afligned for value, ſhall. not be re- 
covered, e. n old In ft 
an non 93 .Y ary att: 
If a man comes without value, 
and the vendee ſells upon valuable 
conſideration, the land is for ever 
bound. oY 
0A 0110 7 54 TORI O-CY th 0 
S0 tho the firſt purchaſe was 
frauds if the SENG was ed 


1 * 
10 1 E Af 1 1,59 151 


A. convey pores Bl volutarty; 
ther firſti 1 derives under 2 or 
B. for value ſhall prevail. ran | 


2 


a | As 
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LEX PRATORI-4; 
As to a perſonal eſtate, where the 
contract is aſſignable, a ſecond fair 
purchaſer ſhall Ga eats both 


r and equity. HN 

tom 
But if 2 3 not Mou 
be loſt, ſo that the indorſet᷑ muſt 
reſort to Equity, there is a diffe- 
rence where the note is paſſtd in 
a nn 0 _ n not. 
21 benz: 
* e . the drawer, 
muſt not pay the money unleſs he 
has the note ups but in ther caſe pf 
2 bond. if the obligor Obtains, a ter 
leaſe. he is-ſafe;;. 9117 eli: 210 no 
nod 

So if a co- obligor pays the mo- 
ney to the obligee and aſteruetds 
tha obligee aſſigns che bond as 4 0. 
— ſecurity, the other obligor 
ſhall. not pay the debt over agau- 
Aliter if the bond had been inn 
ed before paymenm for value. 10 6. 


2 | Where 


CE d 


LEX PRAÆTORIA. 


Where the obligor can plead 


payment at law, and — there 


is no fraud, Equity will not inter- 
poſe. 


As to bargains with young heirs, 
if they have an allowance, Equity 
will ſet them aſide, on payment of 
what was really due, or paid, and in- 
tereſt. But, if they had no main- 
tenance, che bargains ſhall. ſtand, if 
| not Mg 5.20 all 


| -— {4 
C37 V 1 "35>! wy 


| Conveyances, Bonds, Ge. exe- 
cuted by the wife, where value 


was not paid, without privity of the 
husband, ſhall eb, TP . * 
band. oi 


SY 138" 38 


(5 4 03/90: 


Aker 1 a 9 conveyance, 


debts reduced to a judgment, ſhall 
affect the land in the hands of 
a purchaſer, But the purchaſer from 
the volunteer is ſafe, tho he has 
notice of the bond debts, Gc. 


VoL. IT. E e A will 


209 


20 LEX PRATORIA. 


A will cannot be changed by pa- 
rol proof, but they admit ſuch 
proof to fortify any natural con 
ſtruction. 


The Court will not look into 
the cauſes procuring the ms tho 
it was obtained by fraud, if the 
teſtator had animus o teftands.. oy 


Aſſignee er a Aale by extent, 
if he aſſigns. over immediately, ſhall 
not be liable in Equity to the cove- 
nants of 'the Ale, otherwiſe he 
will. Ion | | =; 

ende Ge. che nf rent or 
guardian, in conſideration of con- 
ſenting to the minor's ge will 
I 11 | 
Notice to the agent, counſel or 
1 will * purchaſers, "LY 


Decrees | 


LEX PRATORI1A. 


Decrees for money do not bind a 
fair purchaſer without actual notice, 
and are upon the ſame foot with 
judgments, and if an adminiſtrator 
a pays bond without notice of the 
decree, he muſt pay it again. 


-Derrco i in Rem, binds the purcha- 
fer of the lands. | 


. Deficient! executions of powers 
when for valac; are aided, unleſs they 
be executed by will, there all the 
circumſtances neceſſary to paſſing of 
ona will muſt 1 with: 


But where there are two execu- 


tions, the one defective, the other 


according to the deed, he who 
claims as purchafer under the laſt 
ſhall prevail, if he had no notice 
of the former, tho ſubſequent. in 
time. * | 

E e 2 But 
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bar 


LEX PRATORIA. 


But if the mortgagor had firſt 
conveyed by fine, or feoffment, he 
had precluded himſelf from the ex- 


_ecution of that power, which was 


a power 1n groſs. 


But had the mortgage been by 
gain and fale, or leaſe and re- 


leafe, that paſt only an eſtate during 


the life of the mortgagor, and did 


not deſtroy the power in groſs, 


But if it had been a power ap- 
pendant as to make leaſes, there 


a bargain and ſale, &c. would hin- 


der the execution of the power, 


becauſe it conveys away the eſtate 
to which the power was annexed, 


By the laſt reſolutions, Equity 
looks on the iſſue of the intended 
marriage, and the children of the 
father, as purchaſers, and will pre- 


ſerve the contingent remainders as 


to them, but not as to the others. 
Equity 


- 4 


LEX PRETORIA. 


Equity will relieve a defective 
execution of the leaſe under a pow- 


er if for value, not if voluntary, 
unleſs, 


Firſt, When the terms become 
impoſſible to be executed by acci- 
cident. 


man gets the deed into his poſſeſſion 
and hinders the tenant for life to 
ſee or know his pou” | 


Wills, Executors, Adminifirators, De- 


vuiſes. 


Of the marſhalling the aſſets in 
favour of the heir. 


1 


Where che perſonal eſtate is to 


be applied in exoneration of the 
real. | uy 


— 


Secondly, Where the r malnder 


of # 
4: 
_- 
» 
* 
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LEX PRATORIA.. 


A. mortgages and dies, and devi- 
ſes the refduum to B. his executor, 
B. ſhall pay the mortgage- money, 
tho there be no covenant for pay- 
ment in the deed, unleſs there be 
a clauſe to exempt. the perſonal eſ- 


date. 


Difference between a deviſe of all 
his eſtate, and a particular deviſe 
of the landy 1 | 


| Where there is a Deviſe of lands 
for payment of debts and legacies, 
and a deviſe of the perſonal eſtate to 


the executor, the perſonal eſtate ſhall 


go towards exonerating of the real. 


Alter, if in this caſe he had 
deviſed the overplus (after n ö 
to the heir. 


If the deviſe of the perſonal eſ- 
tate had been to a ſtranger it ſnould 
nat. have exonerated, , 


Where | 


LEX PRATORIA, 
Where lands are deviſed for pay- 


ment of debts, thoſe upon bond and 


imple ROUTING are _ 


tors take place of SI 


The difference WF E deviſet to 


an executor of lands for payment 


of debts, and a deviſe of lands to an 
executor to be ſold, or a power to 
ſell, is, in the firſt, all debts are equal, 


the laſt, bond creditors are preferred 


to ſimple contract creditors, accord- 
ing te to the courſe of ne, 


* 


the aſſets, 


Where the executor, Gs. ſells 


bona fide, the vendee is ſafe, otherwiſe 


the coyontor can follow * 


Where lands are deviſed for pay- 


ment of debts particularly ſpecified, 
the vendee is to ſee to the application. 


Aiter, 


But Saks hs ſtatute, "Oe credi- 


Haw: 11 creditors can fallow” 


215 
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LEX"PRATORIA. 
Aliter, 'if for the payment of 
debts in general: | 


But the Vendee muſt ſee to the 
application, where the creditors have 
filed a bill, and likewiſe to ths pay- 
ment of legacies. 


Inden lee ſr be baked. upon to 
be in Hagan of a debt. 


A legacy leſs than the debt is.no fa 
tisfaction, nor when . to the debt. 


But if a greater lm than the 


debt be deviſed, it ſeems to be in 
ſatisfaction, unleſs the preg be 


proved. 


A legacy upon @e contin gency is 
0 ſatisfaction. 


What is a a ſati action of article. 


11 KS are dented to En heir 


after payment of debts and . 


 LBEPRATORIA ip: 
if the truſtees embezzle the money, | 
the creditors: Hall till aan to the” 
land againſt aptly heir. 6 

. VIII.: 521 2 en, {3 
Aliter, if the rents and profits 
wete "deviſed to tluſtecs for the 
payment, arc at the age of twenty 


one to the, heir., . 8 
tinttt 2 07 bSIVOb el s O91 B19 


80 if the dee She that the 
fiche fhodfd BE rdifed out of the 
lands by the truſtees. 


; is 21. y 
A ſpecific, legac V does not give 
way to peel _- 


IL ( - fl ly 


When D bear intereſt, in 
the caſe of a perfor of full ag e, it 
bears Aeli. fröm the Nad after 


a year after che teſtator 8 deceaſe. 
h 4 5 A 
In the "we "ay a minor it bears 
intereſt from the year, whether de- 


manded or Hot. Do oy 


744 nnn 


Vor. I 0 + * eee 


118 


LEX PRAFORIA: 

But if it is left to a minor to 
be paid when he comes of age, it 
bears no intereſt, unleſs the execu- 
tors weakens the e 


Where the. legatee ; cannot * | 
found 1 it bears no intereſt. 


Where legacy is deviſed 455 
at full age, to be paid at 2 day ant 


tain, it ſhall bear f from that 
day. | iz, 12 21) ls 39014. > 
So a legacy charged on a rever- 


ſionary inheritance ſhall bear intereſt 
from the teſtator's death. "LIE 


Father or wocher hall not = 
ceive their children 8 money. Fu 

If an executor pays a legacy = 
the aſſets do not anſwer, the legatee 
ſhall refund, 


Where legacies are given, and no 
diſpoſition is made of the reſduum, 


and 


LZEX)PRATORTA. 
and the teſtator acquires conſiderably 
after the will is made, the executors 
ſhall diſtribite to the e e . 
portionably . obi: 


Lands are chargeable with debts 
by: ens? | 03 5 


Debts may be taken out Ry the 
eſtate by deviſe of a leſs ſum in fa- 
Deny ri 's | OY N 

Sldr Hit 27 

8 Feme Covert be live 

ſeparately, belongs to n 

Where there is a devile of a per- 


ſonal eſtate ti R. S. and to B. and C. 
his wife, B. and C. being but one 


perſon ſhall be intitled to a moiety 


only. Alt 105 
IE 14 200 neben enn O26: 

_ Where there is a deviſe. of B. 
acre in mortgage, or the value, this 
is a deviſe of the inheritance, and 
the executor ſhall pay the mortgage 
money. 5 wn; 


Where 


219 


220 


L.EX"PRASORIA 


OB 1018 ff 5 bop 


ae ista deviſe to A. bf 
a perſonal eſtate, and if he dies dur. 


ing minority, to B. IId. | 4310q 


The minority is to be conſtrued 
according to the Civib Law, in ſuch 
caſe, and conſequently craſes at 
Wr N An 99 Lott 2 

71 ile 10 &liveb 3319 

4 poſleſſed of a term of Ae 


nine years, determinable on the life 


of B. deviſes a refit to C. genetal- 
ly che rent cantinues. Huring the 
mary] intereſt 

% gh g el grads 2 


Where the bniband?is Yha7geable far. a 
e nferne karuatrüü rt. Ut 
oft 6 of. iin 5d Ng! ioteg 
Not for waſte, committed befure 
marriage, after her death. But if he 
receives an aſſets during covertdre, 
he is (09%. eg oni i 9198 


1-5 | * of 
289 likewiſe for Gitane receives 


or te of during coverture. 


EEX PRATORIA. 


A. owes B. 2001." B. deviſes to 
A. 5001. this is not a deviſe of 
_ belides the debt 3 200% 


A r to a woman on cond: 
tion ſhe marries withthe conſent 
of A. when ſhe arrives. at twenty 
one, the nn Is . 

W, WJ 


Relief i is given in | caſes of hard 
conditions: 3# 00h 2 11 


. * — 11 
9 22377 1 41 - 1s 


And wills defefive are Aided a ani 
acer | 

Where wy thing is is given to "ER 
ey and no charity appointed, or 4 
ſuperſtitious one, the king appoints. 


_ | Where a legacy is given by a non- 
cupative; will, if it is confeſt by the 
executor, it n * _ out . his 


refiduum- 118 Yo ; 
Where 


aa1 
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LEX PRATORIA, 


Where an executor is chargeable for in- 
10 e n | 


If an executor or wat > lays out 
the truſt money, if ſolvent, he ſhall 


have the —_— becauſe he: runs 
, Donati dh, mort. a 


I the 3 dies, * Ates ! is 
intitled. If * donee, 1 it reverts to 


the donor, 


LY 
» PS 5 * — 
21. 1 12 de = 


But a ſubſequent written will, 
giving the ſame, or a greater fum, 
will 80 in eee 1 E 


gift. 


If the executor commits waſte, 
tab legatees muſt abate in proporti- 
om; but if any legatee is paid be- 
fore waſte, they ſhall not refund. 


The 


LEX PRATORIA. 


The debts due to the wife before 
marriage, ſhall go to the husband's 


repreſentative if conſidered in the 


ſettlement, otherwiſe not. 


The initial names of legatees 


taken from the teſtator's mouth are 
not a ſufficient deſcription of the be- 
queſts, unleſs the ſolemnities requir- 


ed in noncupative wills are complied 
with. 


The parapharnalia ſhall not go 
heir. 


Whatever is gained by the pro- 
duce of a ſeparate maintenance is 
proteſted. 


Where there is a truſt of a term to 
protect an inheritance, it will go to 


to him who has the inheritance, 
unleſs the perſon Who has both the 


in- 


to diſcharge the debts due from the 


223 


224 LEX PRATORIA.. 
inheritance, and the truſt, | Giſpoſe 
> i otherwiſe. Fn pgs — 


Bus if a purchaſer abes 8 a mort- 
gage term in his own name; and 
the inheritance of that of the truſ- 
tee, this like other chattles wall be 
aſſets to 924 hm 
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HERE ven ets Ib u. 
Em e account, with, notice of 

ort zn the demands of others ef (hall 


* 15 be liable. 2 12 2 0118 p. 148 : 
e | TE 211311 VII r, Ho 40 1 
JERBEMENTS, ARTICLES, 
erp TY COVENANTS.” 2 
Bong eli; O 9NON 90 72 
At law, c venants being perſorial, the cove- 
nantee ould” only recoyer damages, but 
Equity dectees the'thing itſelf, ſo that all 
perſons coming in pendente lite, or after the 
*Uecree, are bound. * 13 
Vol. II. G g Equity 


* 


0. 


Equity will ſpecifically execute an agreement 
on a ſecond marriage by a man divorced 
from the ſecond. P. 3, 4 
A ſettlement is made before marriage in pur- 
ſuance of marriage articles, and ſomething 
in the original agreement omitted, this is 

a waver ſo far, otherwiſe if the deed had 
been made after marriage. p. 5 
If a man in, his anſwer own that he made; 
an agreement, tho' not in writing, he 
ſhall not plead the Statute of Frauds ; 
otherwiſe if the agreement was incom- 
pleat. 92 ibid. 
It the defendant allows the bargain not to 
be compleat hut fraudulent, there the 
plea is to be reſerved to the hearing, 8, 9 


If a parol agreement is executed by one par- 


NN 
ot- 
7 


other: the acceptor muſt do his part 
withſtanding the Statue. 
Where one party only ſigns at the inſtance 
of the other, the Court will decree a ſpe- 
cific execution, but a plaintiff muſt do 
every thing that is to be done on his part, 
_ otherwiſe the Court will, not decree for 
him, but will. for his iſſue, where they 
appear to have been in the contemplation 
of the covenantors, and ſo in no default, 
| | pc 10, 11, It 
"7 But 


NDS 3 

But if the plaintiff is in no default and not 
in Statu quo he ſhall have execution. ibid. 
Equity will relieve on a fraudulent agree- 
ment againſt a ſuit at la. 12 
Where there is no covenant on a party to 

pay, and he does not ſign we article, no 
execution will be decreed.- 3 
If an agreement was 3 to * reduced 
into writing, or in part only executed, or 
prevented by fraud, the Statute ſhall not 
revent the execution, p- 16 
W en the wife's portion is ſettled on the 
marriage, remainder to the right heirs, 
the husband and iſſue dies, the agreement 
hall be executed for the heir of the huſ- 
„band. pi. ibid. 
Where a ſcrivenet had notice of a jointure- 
and laid out his clients money on lands 
ſubject to it, and then articled with his 
client to free him from the jointure, there 
ſhall be a ſpecific execution of the ar- 
ticle. p- 19, 20. 
A fraudulent purchaſe of a good title by one 
who has a bad title at law, not good. 
p. 24 
Where marriage articles are not executed the 
iſſue may convey on valuable conſideration. 


| p' 22 
G g 2 Where 


Where there is a written FOUR no parol 
agreement ſhall be admitted. p. 27, 28 
If minits are taken down for marriage arti- 
cles, and the father dies, or the young 
couple marry without conſent, there ſhall 
be no execution; otherwiſe if they had 
married with conſent. p- 39 


ASSETS, Mar ſballing of ASSETS. 


Where a bond creditor has run away with 
the perſonal eſtate, the Court will order 
the bond to be aſſigned to truſtees to ſuc 
the heir pro tanto, 52 the benefit of the 
ſimple contract creditors. p. 126 

Equity will marſhal aſſets for legatees on 
meritorious conſideration, in the ſame 
manner as for ſimple contract creditors. 

12 

In ſuch caſe the heir muſt have as — . 
all the legatees taken together. ibid. 

But a Court of Equity will not marſhal 
aſſets in favour of volunteers. p- 129 

If an heir pays a hond before judgment, he 
ſhall come upon the perſonal aſſets, having 
a legal aſſignment, but not after judgment; 
vice verſa if there were no bond cre- 
ditors, but only ſimple contract creditors. 

p- 130, 131 


AS SIG N- 


IN: Dri BL; 


wy” 


ASSIGNMENT and PRIVITY. 


Aſſignment aftet a long poſſefſon to a n 
to avoid repairs, &c. not good, otherwiſe if 
after an immediate PO p. 108, 109. 


B. 
BARON and FE ME. 


A. articles to ſell his wife's lands to B. B. 
may file his bill againſt A. and his wife, 
if ſhe conſents, for execution, but not 
againſt A. only. . p- 18 

The husband and wife's. father agree to ſet- 
tle each 1 500 J. on the marriage, remain- 
der to the right heirs of the husband, the 
husband dies without iſſue, the heirs and 
executors ſhall have the money, paying 


— 


the intereſt of it to the wife for life. 


p. 20 21. 

Otherwiſe where the wife is adminiſtratrix, 
and the covenant for her Benefit. p. 21 
The brother of the wife ſhall have the por- 
tion, if limited to him by expreſs cove- 
nant after the death of the husband, 
otherwiſe if the husband has an election 


to veſt it in lands or not. p. 22 
If 


A 


INDE KX. 

If the wife has a ſeparate maintenance and 
contracts for the huſband's debts, they mw 
be paid out of her maintenance. 

If huſband and wife agree to ſettle each 10 
much, and in the ſettlement before mar- 
riage a remainder intended by the articles 
for the daughters is omitted, this will be 
made good, otherwiſe if the ſettlement 
was after marriage; but in the firſt inſtance 
if the wife's lands were only ſettled, the 
omiſſion would not be helped in Equity | 
for a daughter. p- 33. 

The huſband may diſpoſe of all chattles real 
of the wife, if not, they ſurvive to her. 
If he ſurvives they are abſolutely in him. 
Otherwiſe of a mortgage in fee or a Choſe 
in Action transfered without value. But if 
he ſettles the land on her, or paſſes the 
Choſe in Action for value, it is good. 

P. 73» 7. 75. 

A ſecond bizband ſhall 3 a term of his 

wife rs ſettled on her by her firſt marriage, 
1 

A widh ſettles a term on her children by 
her firſt husband, with power of revoca- 
tion, to which the ſecond husband is a 
party, who dies, ſhe marries a third; ſhe 
cannot revoke during the coverture. 

| 4M 80, 81. 
Where 


I 'N DGE X. 


Where there is a reſulting truſt of a term 
in a wife, whichever firſt diſpoſes of it 
ſuch diſpoſition is good. p. 81, 82 

If the woman before marriage makes any 
conveyance of her own eſtate without the 
husband's privity, except for value, this 
ſhall not affect the husband. p- 101 

A ſecurity given by, a woman belts. mar- 
riage to refund ſhall be decreed to be de- 
livered up. p- 101, 102 

The husband ſhall have a legacy left to his 
wife, tho' ſhe lives ſeparate from him, if 

not given to her ſeparate. uſe. ep. 169 

Where: a deviſe of a Refiduum: 18 given to a 

man and his wife, and two more, the 


Veet and viſe Eli Bus FIRE A 


4 * heſy tho“ ſhe ba a fortune, 5 it 


doch bac his marriage. p. 173 
But if the husband or wife receive good of 
the rſt teſtator after the Coverture, he 


g accountable., : p. 174 
ws derer ſettlement, debts due to the 
- ike are. dach as a Conſideration, and 
the husband dies Before they are called in, 
5 Oey tall not durvive to the wife; Pe 
„0 * "oy 


I-0-D IV 'X.* 
wiſe if the marriage was the only conſi- 
deration. ow P. 188 


BILL 


Where a parol agreement is s be gr forth 
an original bill muſt be brought, and the 
decree cannot be ſaſpended by motion. 


. 9.29 
BONDS an! OBLIGATIONS. 


Where there | is a bond given to perform o- 
venants Equity will ere a ſpecific ex- 
ecution. p. 36 
Bonds and covenants which are ob n 
ble, being obtained by fraud, and aſltoned 
- without notice, ſhall not intitle the affrgnee 
to recover on them. P. 90 
If the obligee gives a releaſe and aſſi ns A. 
the bond, the obligor ſhall not pay over 

again, but the affignor | is liable on! is COVe- 
"nan; © -- pP - id. 
But were a joint bond was Alligned as a cola - 

teral Tecurity, and one of the co-obligors 
had paid the money a third hand, with- 
out à releaſe, the other co-obligor Thall 
not pay the money over agaiit. p. 97, 98 
Otherwiſe 


INDE X. 
Otherwiſe if the bond was aſſigned for va- 
lue before payment, and the obligor cannot 
plead payment at law. 1 


But if the obligor can plead payment at law 
a Court of Equity will not aſſiſt the aſ- 


cc 
Where a bond given as a colateral ſecurity 
for performance of articles ſhall affect the 
lands no farther than the ſum in the bond, 
| tho' the articles are not complied with. 
= $ J 02.2) BIT) 
The Statute 3 and 4 V. & M. ch. 14. bjects 
a voluntary deviſe to the payment of bond 
debts, but not a deviſe for payment of debts 
and portions purſuant to ſettlement. p.143, 
f . o) 5 $4 144 


CHARITY. 


Where-ever any deviſe is made to a charity, 
and. no charity is appointed, or if the ap- 
pointment is ſuperſtitious, in both caſes 
the King ſhall appoint, and in the laſt, to a 
charity, ejuſdem generis. pi. 183 

On conſtruction of the Statute 43 Elix. a 

man, tenant in tail by will, without levying 

a fine or ſuffering a recovery, may diſpoſe 

Vol. II. 5 of 
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I N D E X. 
of a charity, but ſuch will muſt be with= 
in the Stat, of Frauds. -: 03 


CONDITIONS. 


Where-ever there is a condition broken for 
which a compenſation can be made in a 
Court of Equity, that Court will relieve 
. againſt the forfeiture. WOES 


CONTRIBUTIONand AVERAGE. 


A man charges a copyhold of the nature of 

gavel-kind, and his perſonal eſtate with 
portions for his younger children, and 
there was no ſurrender of the coppyhold, 
if the younger ſon. does not conſent to 
have the copyhold brought into average, 
the Court will ſupply the want of a ſur- 
render. pe. 180 


CRE DTTO RD EBTOR. 


Judgment creditors on bond debts ſhall ex- 
tend the lands in the hands of a volunteer: 
but not note judgement creditors. p. 103 

A voluntary contract is void as to creditors e- 

ven on ſimple contraft. ' p. 111 
| > Before 


cn 5 1 K 


Before d ſince the Statute Where lands 
were deviſed for payment of debts and le- 
gacies, bond creditors and ſirnple E 
creditors were paid in æquali gradu, even 
cho the truſtee was a bond creditor. p. 37 


144 
But by: that Statute bond creditors” are 1. 
ferred to legatees ung 

Where lands are deviſed to execators 155 
FN of debts, there all the debts th 

aid in ua, gradu, but if deviſed: to 

de fold, the front 2 a Gourſe' of 

* Adrivniſtration.. © 3 p. 146 


95 ffi ac DEO 2. — + 
18 1 en 10 ö N 11 1 9 

Whete a mati in purfuante bf irrt age wy" 
cles to leave I. Wife 100 J. 2 
5 his 8 eſtate to truſtees e 


ettle it in tail on His nephe 
Jubſect tierte "the nephew mall 1 5 
ona ſitte at his election, 
"ir th widow hall not pay taxes for 
. 0 l. , er een 
ent of debts and legacies 
che heit, che truſtees em- 
af Feil Mall not have the 
5 adedts and legacies afe paid, 
Wor ile if the money is to be levied in 
H h 2 a definitive 


I N D E X 


a definitive time, or that the lands are de- 

viſed over. p. 160 

But if the lands are deviſed over after pay- 

ment, the payment muſt be firſt made. 

461 

Kar man deviſes that his debts, W and 

funeral expences ſhall be paid, and the 

: E eſtate falls ſhort, the real ſhall be 

„ p. 169 

x man deviſes black acre, which i is in. mort- 

ge to another, or the value of it, the 

Kerbe ſhall have black: acre clear, if chere 

are aſſets. p- 170 

x deviſe to a ſon of a perſonal eſtate in tail, 

remainder over, if he dies in his minority 

he may diſpoſe of this at fourteen. p. I71 

A deviſe of rent out of a term ſhall conti- 

nue during the whole term, tho no. eſtate 

| is mentioned. | 2 372 
45 will cannot be overthrown 67 parol 

but if a Fry cConfeſſes a truſt i in his — 2 

Pt he bg bound by, t. P. 176 

| Mrs a man vo Inne f arges lands for 

ughters portions, and after ſettles: the 

| | * s on a 10 10 wife, and 5 will deviſes 

.. other lands to the e u, N ſhe 


2 4 refuſes, the daighters we 925. por- 
| Hong opk 2 the refuſed 177 
No D Hi Op Dey ſee 


IND E X. 

Deviſee of lands in remainder, upon condition 
to pay ſeveral ſums of money at a ſtated 
time, may cut down Timber © that pur- 

ſe during the life of a jointreſs. p. 179 

Where a man deviſes his real eſtate to 2 

heir at law, and makes him executor, if 


* Fee eſtate falls ſhort, the legacies 
1 be paid out of the real. P · 139, 140 


D. : * 
DISTRIBUTION. 


By marriage ſettlement it was agreed that if 
there were two daughters they ſhould 
have 12000 l. if three 20000 J. there were 
three, but one died, decreed that the two 
daughters ſhould have their ſhare of the 
ſiſter's part, p- 177, 178 


Do Aro CAUS4 MORTTIS. 


This is a gift in preſents, which takes effect 
after the donor's death, if the donee dies 
before the donor, it reverts. p. 186 
If after ſuch donation of a ſum of money, 
there be a written will which gives the 
ſame or a greater ſum, it will go in ſatis- 
faction. ws ico . 
| DOVER, X% 


po 
" ſhall tothe Segen the wiſe's che. 
er. P. 55 
But if dhe derm was ile to pet a pur- 
| Chaſer, the wife ſhall not have dower, for 
there was no dower formerly of a truſt in 


fee. p. 57 
The husband ſhall not juſt before marriage 


raiſe a truſt eſtate to defeat the wife of 
dower, but if an eſtate comes to him by 


rae: or r purchaſe the ſhall be batred. 
Fi WF vd. 


EVIDENCE. 


Parol no” fince the Statute of Frags is not 
adinitted to alter a will, but only where it 
ſtands with the will : * if the heir con- 


N * * "tis good: pi. 105 
BXECUTO RS and MD MINIS TR 4- 
20 15 — TORS. 85 


Fi ou 


Che Xi in \ nana Sante Ame! is a term 
for piling 100/. a- piece for . 
ö chil- 


© children, and 0 dme liaveed, en Wo- mo- 
ney as ſoon as they are born is veſted in 
them, ere 


62 
Where an admittiftrdicy ſhall p 5 Cie 
againſt the inteſtate out off his pocket. 


p- 114 
A deviſe of the refidae to he executor, 18 
only after debts paid. 16 


Where - ever the executor or adminiſtrator 
diſpoſes of aſſets without valuable confi- 
- deration, the creditor or perſon intitled to 
the diſtribution may follow them, but not 
into the hands of a fair purchaſer who 
gives an equivalent. _ 157 
If an executor pays an infant's legacy to his 
Parents he muſt pay it over again, not- 
withſtanding any acquieſcence. p. 166, 167 
If the executor waſtes the aſſets, the defi- 
ciency falls on the whole, but if a legatee 
recovers before the waſte, the deficiency 
ſhall fall upon the reſt, ad. 


F. 
FINES and RECOVERIES. 


Tenant in tail and tenant | in fee agree to ex- 


change, and the iſſue in tail enters, he 
ſhall 


— 


I N D E | X. 2 
| ſhall be compelled to N a fine and ſuf- 
fer a recovery. p. 25 

Equity will not relieve on a covenant not to 
ſuffer a recovery in a marriage ſettlement, 
otherwiſe in articles before marriage. 


33» 34 
0 P. 33» 3 


GUARDIAN. 


If there be an executor in truſt for infants to 
lay out the perſonal eſtate to the beſt ad- 
vantage for them, and the ſecurities he 
takes prove inſolvent, he muſt pay the 
money, as he had not the decree of the 
Chancellor for it, who is univerſal guar- 
| dian. p. 845 18 5 


H. 
HEIR and ANCESTOR. 


Equity will not aſſiſt a natural daughter a- 
gainſt the heir at law. p- 14, 38 
If the anceſtor agrees to ſell his land, and 
receives part and dies, this agreement 
ſhall be executed for the benefit of the 
executor, and the land ſhall not go to the 
W... pe- 15, 16 
The 


IN.DEX 


The original Aaſticdtion of the Court of 
Kuchen was to compel the heir to exe · 
the truſts repoſed in his anceſtor for 

the benefit of the Churehl! P-. 43, 44 
A brother is ' obliged | to went for a bro- 


ef. 3 pP. 121 
1 l ier 
Where the perſonal eftate hai * in x caſe Ui the 
real, 


Always for the heir of the mortgagor, ex- 
cept there_is an expreſs clauſe to exem 
it, or where the real eſtate jis deviſed cum 
onere. _ p. 135, 136 

And that for the bieres fadtus as well as the 

Herres nun. 113d. 

But Where the teal TG is deviſed for! pay- 
ment of debts;* and” the overplus to the 
heir, or to the heir and! a ſtranger, the 
perſonal eſtate ſhall not. go in eaſe of the 
real. p- 138 

So if the reſidue is deviſed to a ſtranger, and 
not to the executor. F. 138, 139 

So a ſpecific legacy or certain ſums of mo- 
ney left to the executor: ſhall not 80 in eaſe 

of the real eſtateGe. p. 139 

And vrhere the reſidue: ing from lands is 

deviſed to one, and the reſidue of the per- 

ſonal eſtate to the there. perſonal eſtate 

Shall go in = . the rea b. 139, 140 

Vor. II. ieh zaad The 


INDEX 


The Grandſon ſhall not comp the Seer. 
tors of the father to e e debts of 


real eſtate -- = 0 ved. on him == 
p. 140, 141 

debt from the 

mort $240 his e eſtate ſhall not go 
e p. 141, 142 
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Wu, 


110 Ts nd. UNATICKS, 
Where a man marries a lunatick witho ut 
leave of the Court he hall be 12 to 


— ſettle eq qual to the — fortune, | 
his death; and his wife's, the on. 
tate ſhall be decreed to the : iſtrator 
of the husband. | p- 73. 74 
INVFPA N. 


| A A legacy 1s deviſed to an infunt Bertha 
the truſtees or executor may inſiſt to have 
- the fortune ſettled, not only againſt,,the 
husband, but againſt his Sede, p: 72 
g J 9414s EY 977 DAE 2110 
4 N J 0 4 of O NV. 
An N lacs ſhall have a [perpetual ; injunc- 


tion 


I.N..D 8. 


tion againſt a prior grant of an avoidance 
created in fraud, _ P- 90 


INTEREST, THAED 
If a! cy i! left to a man. at full a e, the : 
exe Sn m ct anſwer egen one 
A after the ops s death, if demand- 
ed. ur ant. is legatee thete need ho 
ind 177-5 wad ' 163, 164 
But A pal U an infant when he comes 
tc age, will not bear intereſt "before the 
A of. yment, unleſs the: — 
4 ih ee „ ah 
Where e Legatee is not to he Wend the 
legacy: ſhall not bar 22 ibid. 
If more intereſt common. intereſt, 
yet the DOD? ib Be 80 more. p. 2 
* le Fo be EP, to, a man of full a 
if -a-certai " futute day, it bears. 
21290 7 hs 2 
een bears inte- 


T 1 7 | the teſtator, with- 
>... gc . e | 

"ont d "I 166 
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When legacies ſhall wb 6 or TAE, co : 
as the time is annexed. to the . itſe „ 
or to the payment of it. p. 50, 61, 6 

A portion deyiſed out of lands all not. 1 
n favour of the heir, nor where the par- 
Hou lands are e cum onere 9, 2 

Equity il not weft in upon fp ) 
cles in EF. of: Fee, legacies. 

. t 180d 300 P- 132. 2 


4 
14080 Meg: 


ber a legacy i is fie. 5 


1805 this fiood,by. the Givil Law. = . 151 

T ho' it is a general rule that a 8 
2 guantum ihe a debt ſhall. a. = 
tisfaction, yet if the intention, appears o- 
therwiſe on circumſtances, it hall be a 


gift. P: I 52, I 53 
If the legacy is greater than the debt it ſhall 
be,deemed 2 ſatisfaction. p- 155 


But a legacy on contingency ſhall not be a 
ſatisfaction for a preſent debt. ſo of a pro- 
viſion by deed. p- 157 


Where 


1 N Gl DGE E X. 

Where a man deviſes his nal eſtate 
his wife who. had a title Aae Gat 
of his real eſtate by marriage articles, it 
appearin that the wife would have more. 
by the deviſe, than by the articles alone; 
the Court decreed it to be A Loh — 

: p. 158, 159 

A man gives a bond to leave his wife 500 l. 
and her diſtributive ſhare amounts juſt to 
that ſum, it 18 atisfaction. p. 160 

But if a man GwWing 600 J. deviſes 400 J. in 


„full, fatisfaCtion, tis 1 no ſatisfaction. P. 1 68 
ABATEMENT" of 1 


Fee legaci 2 blen na in 3 
ut not ſpecific leg 15 4 2 
Otherwiſe. if A. pecun 1 5 deri 
ut of a. "man 8. e eſtate, or that 

" there are no Allets to pay y it, but "what ate 
ifically, derte. renn 

W ere a merchint d t dedudts from his younger 
6 - children's | leg acles but not from that of 
his eldeſt (or, cle in bis books his eldeſt 
On 18 brought int debtor, yet there ſhall 
no deduction from his lech. p- 186, 


. 187 
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12 man deviſes 38 a2 0 
8 his debts, a debt e 1155 alice 
of ee muſt be paid. 5 b. 168 
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A reverſionary term mall not at or 
d nance of 
dren, dung be l r ae the father: 97090 
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SEP 2 ATE MAINTENANCE 
f {oe u 1 FE. | 
MEL Nobel aidetobght eee e 
Wagen maintenance money of the wife, 
is protected by Equity from the creditors 
of the husband. p- 190, 191 
But if the wife, having a ſeparate mainte- 
nance, contracts for her husband's debts, 
they ſhall be paid out of the maintenance 
80 1 „32, 
If the wife libets for m meneyi in * 
. Nie agrees with a 


wi perfon'to Mer ſeparate mainte- 
ma ance, ” This will Weed in Equity. 


h = 425 43 
ken ef! "MAR RIAGE. 


b5] 


A thy 170 0 ſettled by the fuer bn re 
mätriage cannot ſettled on' ths ſecond 


attum agere. p- 29, 30 
Marriage brokage contracts made to guardi- 
an or parent are void in Equity. p. 109, 110 
If a legacy is given to a young woman, pro- 
vided ſhe marries with the Conſent of the 
-XEC utor, at twenty one the condition is 
ard, 707 5! $2211 ging 
oy M A S- 
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MASTER od ERL ANT. 


= IF 201. is deviſed to a boy to bind him ap- 
pre :and he dies 5 he is bound, 
e or ee tall hays 1 8. 
- I 4 


MORTGAGES. | 


T he 2 of a firſt mortgage at an under 
value ſhall receive from the ſecond mort- 
gagee no more than he paid, otherwiſe if 
the purchaſer was to receive the money 

from the mortgagor ; but if / the firſt mort- 

gagee had offered the remainder to the ſe- 

. cond at the under value at which it was 
afterwards purchaſed from him, and he 
refuſed, there ſuch purchaſer ſhall have 

the hole money. . 84. 85, 86 

Mortgage money is a debt whet er there is 
a covenant for payment « or not. p. 133, 134 


a 
NOTICE. 


ado OL 


If one of the parties does not ſign the article 
and there is no tender and refuſal, a third 
N | Fo _ perſon 


> an 7 _ 6 a4. 20 * 


INDEX 


erſon with notice will be liable; other- 


- wiſe if there had been a tender and refufal. 


P- 13, 


Notice of marriage is notice of a jointure. 


p- 82. 


If the remainder man in tail encourages or 
does not forbid the leſſee of tenant for life 
from making improvements, the leſſee ſhall 


enjoy his term againſt him. p. 110 


Notice to the agent or purchaſer for another, 


or to councel or attorney is preſumptive 


notice to the party. p. 113 


If one deviſes lands for the payment of le- 
gacies the vendee mult ſee to the payment 


of the legacies, - otherwiſe of perſonal 


. - goods and chattles real. p. 149, 150, 151 


8 Oh 1 * 1 
PARAPHERNALIA. 
The paraphernalia of the wife ſhall not go in 
exoneration of a debt affecting the heir. 

es 0 
PORTIONS. 


A reverſionary term for raiſing portions may 


be ſold, during the eſtate for life, tho' the 


commencement of the term is contingent. 


10 66, 67, 68, 69 


But if the portions are to be conſtructively 
raiſed after the father's death, there the 
rr © rt” 
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term a hall note ſold during his life. P-76, 5 
115 

by POWER. 


Where the defeRive execution of a power 


is made good i in Equity. p. 161, 117, 118, 
11 119 


Equity will compel thoſe who claim under 
a ſettlement in which a power is reſerved, 


to ſupply a defect in the execution did. 
A 


But not where there is a ſecond mor 
without notice, for whoſe arne the 
wer is properly executed. ibid. 

ere a power in groſs is extinguiſhed by 

hay or feoffment, and not by bargain and 
fale, or leaſe and releaſe,and where a power 
appendant is barred by either. p. 119,120 
Where the terms of a power become impoſ- 
ſible to be executed by fraud or accident, 
e will relieve. p- 124, 125 


PROCESS. 


Where the husband is joined for conformity, 
| n ſhall run againſt the wife without 


im. | | P-32, 33 


PURCHASE and PURCHASER. 


If a father purchaſes i in his ſon's name who 


is an infant, and takes the profits — 
is 


I N DE x. 


his minority, it ſhall be conſttued an ad- 
a for the ſon, but if the fon had 
been of age and the father during his life. 
ad executed all ac of ownerſhip, this. 
a reſulting truſt for the father, but if. 
e truſt is in the name of a daughter, 12 
becher, or Arranger, it is a reſulting truſt. 
pr. 63. 64, 55, 66 
A'convendiice for natural affection prevents a 
truſt to the father, Ge. but does 
not bar a purchaſer 13507. 
n pay the full value to the purcha- 
Ter of a mortgage; Ge. on his eſtate bought 
at an under value. * p. 84 
If lands are ſettled or deviſed for payment of 
; debts, if there are any particular debts 
ntioned, tlie purchaſer muſt ſee to the 
* diſcharge of them, otherwiſe if the debts 
Art general, but a purchaſer penaente lite 
becomes a partner in the account p: t p. $6, 97 
here a conveyance is made of lands 4 
fraud, and the poſſeſſor quits poſſeſſion to 
another who ſells for valuable conſiderati- 
on, Cc. to a third, the lands are bound. 


8 P. 2 

If A. conveys voluntarily to B. and after 
conveys for value, the laſt conveyance 
takes place, but if B. had firſt conveyed 
for value, his conveyance would have 
Aken N . 5 P. = 93 
. K k 0 a mae 
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INDE X. 


A A purchaſe from a volunteer. with notice of 
Aa bond l ſhall not be affected by it. 
A decree in'a Court of N for mg 
does not bind a purchaſer for value with- 
out notice, no more than a judgment at 
law, otherwiſe if the decree was in Rem. 
p- 113, 114 

A remote remainder man under a marriage 
Settlement is a © puechales oy valuable con- 


erden. \Þ- 120, 2, 
l el WN. 6 10 
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If leflee of s bilko op grants a mechan and 
. renews, the — ſhall ſubſiſt during the 
rene wal; if the biſhop refuſes to renew, 
the grantee muſt be content with the lives 
in _ Jo T EV n 05 
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A court of Equity will not enquire into the 

_ , original conſideration of a note which is 
negotiable, p. 93, 94. 95, 96, 97, 98; 99 
Otherwiſe when the note is given as a colate- 
ſecurity. 4 c:«, $i 
But at Law an indorſee bona fide without no- 
tice 


1 OY.” 


tice ſhall recover, tho' the winners kat 
not. 4 
If the drawer pays the promiſee who does 
not deliver the note, but negotiates by the 
N muſt pay over again. 1 828 . 


r TRUST. 


After the 27 H. 1. truſt terms continued un- 
der the juriſdiction of the Chancery, ag 

_ alſo where there was a ſecond uſe or. truſt 
which the Common Law rejected. p. 46 
Alienee of a tenant for life with notice is ſub- 
ject to the truſt, if without” notice the 
truſtee is liable out of his own eſtate. ibid. 
Truſtee or executot ſhall have no private ad- 
5 vantage by buying g an incumbrance at a 
_ low rate. | p. 33 
If lands are ſettled” or deviſed to pay debts 
or raiſe portions at a certain time out of the 
profits and rents, the truſtee may ſell, o- 
therwiſe if it was out of the annual rents 
and rofits or out of the rents only. 87,88 

If truſtees in a marriage ſettlement join to 
defeat contingent remainders Equity will 
eſtabliſh the ſettlement. p. 121, 122 
So if they conſent to the ſale of a rent-charge 
| ſettled on the iſſue before iſſue born, they 
ſhall make it good. P. 122 
But after the death of the wife without on 
8 
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T the truſtees may join with the husband to 
Tak a remote en remainder man. 
re p. 122. 
man deyiſes hank to truſtees for payment 
we Dots generally, they mult ſee to it, if 
of particular debts, there the vendee 5 
149, 
If the truſtees ſell more. than Eificient, the | 
vendee is not affected by it, unleſs 98190 


of fraud. 150 
If 5 121 is Hed ; ft ; A truſtee by . 
1 7 ute lite without 
— ring 59 87 creditors, di (charged. ibid. 


I an executor or truſtee, being ſolvent, lays 
out the money at intereſt, he ſhall have 
the advantage, otherwiſe if he was > inſol- 


vent. 


A .. 


184, 185 186 


Glen an inheritance follows. 
Ae by him who has 


an ;Joheritance, p. 191, 
it Ii 192 
Court will order. 2 truſt term to 
ae ta a remote heir, according 4 to the 
couffe of deſcents, againſt the children. 
18 01 P- 193, 194 
If. a man takes a mortga ed term carved out 
of the, Inheritance 4 is own name, ſuch 


Th Is Able to his ebts, like any other 
CY DOLLY; I. bo 2 | p · 195 
eee e 


. ; 5 - * 8 
MERGER ber als = ER 


Where there ſhall dean equitable merger rol. 
a truſt Term in the : inberiznds, « and 
tions et. Pp. 50, 66, 67 
If a man has the fame 1 in the term 
that he has in the inheritance, there is * 
merger, otherwiſe if the intereſt are dif- 
ferent there are perſons intermediate, ibid. 
A truſt of a term for years precedent to the 
marriage to raiſe portions, ſhall bar the 


mother's dower if the does not pay the , 


portions. | p- 53, 54 
A term raiſed for portions, if the children 


dye before the time of payment, merges 


in the inheritance, p. 58 
So if the ſhare of one child who dies before 
the term commences. wid, 
VOLUNTEER, 
Settlement after marriage without articles is 
a voluntary conveyance. Þ- 34 


A volunteer purſuing a purchaſer at law ſhall 
be obliged to diſcover his title in Equity. 


p. 89 
If a 4 EO ſells for valuable - OS 


the lands are for ever bound. p. 91, 92 


Where 


. Ib | TIS 
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5 Children legat 


Equity ; will look no farther into a will than 


on 


Where two voluntary. eenveyances are made 
of the ſame land the firſt ſhall take place. 

P- 92 

A voluntary contract is good againſt legatees. 
p. 125, 126, 127 

Equity will not marſhal aſſets in favour of 


4 volunteers. | 1 4 P- 129 


Where Equity will marſhal aflcty' in ' favour 


of legatees. p. 427 
ees who have been provided 


for in the life-time of the father are vo- 
lunteers. cies Ms oo 132 1 33 


\ 


whether the teſtatoc had animus teſtandi. 
p- 106 


If a power is to be executed by a will to af- 


fect lands the will muſt have all the requi- 
ſites appointed by the ſtatute. , p. 117 


11 a nucupative will, not in writing, is con- 


feſſed in the anſwer of the executor, it is 
good, notwithſtanding the ſtatute, p. 183 
Where there are only the initial letters of 
legatees names in a will, the will cannot 
be good, as a noncupative will it cannot be 


88 at all. p. 189 


